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A BILL TO BE ENTITLED
AN ACT
relating to charges for the use of a motel or hotel telephone.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:
SECTION 1. Article XIII, Public Utility Regulatory Act
(Article 1446¢c, Vernon's Texas Civil Statutes), is amended by
adding Section 93B to read as follows:

Sec. 93B. (a) The amount a hotel or motel charges for a

local telephone call, a credit card telephone call, a collect

telephone call, or a telephone call for which assistance from the

hotel or motel operator is not required may not exceed the amount

charged for a local call made from a public pay telephone.'

(b) Each hotel or motel shall, on request of a quest,

provide to the guest the total cost per minute charged by the

long~distance carrier for the specific long-distance telephone call

the guest intends to make from the room.

{c) Each hotel or motel shall attach to the telephone

receiver in each room a notice of the total charges, other than the

cost per minute charged by the long-distance carrier, charged by

the hotel or motel or any other entity for making a long-distance

call from the room. The notice must also include a statement that

the hotel or motel will provide to the guest on request the total

cost per minute charged by the long-distance carrier for making a

specific telephone call from the room.

SECTION 2. This Act takes effect September 1, 1989.

71R457 CBH-D 1
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A BILL TO BE ENTITLED

Tie ;"féf::"f.:‘ o ,;-; as g AN ACT - . )

relating to eha;ges—£ef~the_useao£—a—mUtE"-or~hotelﬁtelephone:-
—— QE IT ENACTE?_BY THE LEGISLATURE OF THE STATE OF TEXAS:

\' SECTION 1. Article XIII, Public Utility Regulatory Act

(Article 1446c, Vernon's Texas Civil Statutes), is amended by

addi:;\Section 93B to read as follows:

Sec.\93B. (a) The amount a hotel or motel charges for a

local telephone call, a credit card telephone call, a collect

telephone call, 3n a telephone call for which assistance from the

~,
hotel or motel operator is not required may not exceed the amount

charged for a local call‘made from a public pay telephone.'

(b) Each hotel or ‘motel shall, on request of a guest,
N

provide to the qguest the\\potal cost per minute charged by the

long~distance carrier for the sﬁecific long-distance telephone call

the guest intends to make from the\room.

(¢c) Each hotel or motel shall attach to the telephone

receiver in each room a notice of the total charges, other than the

cost per minute charged by the long-distance carrier, charged by

the hotel or motel or any other entity for making a long-distance

call from the room. The notice must also include a statement that

the hotel or motel will provide to the guest on request the total

cost per minute charged by the long-distance carrier for making a

specific telephone call from the room.

SECTION 2. This Act takes effect September 1, 1989.
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SECTION 3. The importance of this legislation and the
crowded condition of the calendars in both houses create an
emergency and an imperative public necessity that  the
constitutional rule requiring bills to be read on three several

days in each house be suspended, and this rule is hereby suspended.

71R457 CBH-D 2
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Ist Printing

By Cavazos, et al. H.B. No. 174
Substitute the following for H.B. No. 174:

By Guerrero C.S.H.B. No. 174

A BILL TO BE ENTITLED
AN ACT
relating to charges for the use of a motel or hotel telephone.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:
SECTION 1. Article XIII, Public Utility Regulatory Act
(Article 1446c¢c, Vernon's Texas Civil Statutes), 1is amended by
adding Section 93B to read as follows:

Sec. 93B. (a) In this section, "operator service" means a

service that uses a live operator or automated equipment to assist

in the completion of communications over a telephone system.

(b) The amount a hotel or motel <charges for a local

telephone <call, a credit card telephone call, a collect telephone

call, or a telephone call for which assistance from the hotel or

motel operator is not required may not exceed the amount charged

for a local call made from a public pay telephone.

(c) Each hotel or motel shall, on request of a guest,

provide to the guest the total cost per minute charged by the

operator service and long-distance carrier for the specific

long-distance telephone call the guest intends to make from the

room.

(d) If a hotel or motel contracts with an operator service,

the hotel or motel shall post adjacent to the telephone receiver in

each room a notice of the total charges, other than the cost per

minute charged by the long-distance carrier, charged by the

operator service for making a long-distance call from the room.

71R7436 CBH-F 1
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The notice must also include:

(1) a statement that the hotel or motel will provide

to the guest on request the total cost per minute charged by the

long-distance carrier for making a specific telephone call from the

room; and

(2) instructions for how the caller may get access to

another operator service.

SECTION 2. This Act takes effect September 1, 1989.

SECTION 3. The importance of this legislation and the
crowded condition of the calendars in both houses create an
emergency and an imperative public necessity that the
constitutional rule requiring bills to be read on three several

days in each house be suspended, and this rule is hereby suspended.
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The Honorable Gib Lewis

Speaker of the House of Representatives (date)
ém
We, your COMMITTEE ON STATE AFFAIRS,
- to whom was referred‘ /f%( 49354:3) have had the same under consideration and beg to report
. u

back with the recor_nmendation that it

( ) do pass, without amendment.
{ ) do pass, with amendment(s).
})Q‘do pass and be not printed; a Complete Committee Substitute is recommended in lieu of the original measure.

A fiscal note was requested. (}jyes ( )no An actuarial analysis was requested. ( ) yes Mno
‘ An author’s fiscal statement was requested. ( ) yes 90) no

A criminal justice policy impact statement was prepared. ( ) yes no

A water development policy impact statement was requested. ( ) yes W no

( ) The Committee recommends that this measure be sent to the Committee on Local and Consent Calendars for
placement on the ( ) Local, ( ) Consent, or ( )} Resolutions Calendar.

This measure { ) proposes new law. yo amends existing law.

House Sponsor of Senate Measure

The measure was reported from Committee by the following vote:

AYE NAY PNV ABSENT

Laney, Ch. /\/
Guerrero, V.C.

Tallas, C.B.O.
Cain

Gibson
_Harrison
Hilbert
" Hury

0 IXRP| P

Jones
Oakley
Perez

>

Saunders
Smith, T.

Total ﬁ‘:{i(\
—gaye O )./\,)A-/\
-_Lnay \

-~ %M%{ e

absent COMMITTEE COORDINATOR

x P




H.B.174 by Cavazos Committee on State Affairs

C.S.H.B. 174 by Guerrero

BILL ANALYSIS

Background

Currently, a motel or hotel can set their own service charge for
telephone calls made by the guest.

Purpose

This bill would require uniform telephone charges not to exceed public
pay telephone charges.

Section by Section Analysis

SECTION 1 Amends Article XIII, Public Utility Regulatory Act
(Article 1446c, Vernon's Texas Civil Statutes) by adding
Section 93B, as follows:
(a) Defines "operator service"
(b) Limits the amount a hotel or motel may charge for
certain types of telephone calls
(c) Requires the hotel or motel to provide rate
information at the request of a guest
(d) Requires certain information be posted if a hotel or
motel contracts with an oerator service provider

SECTION 2 Effective Date September 1,1989.
SECTION 3 Emergency Clause

Rulemaking Authority

It is the opinion of this committee that this bill does not grant any
additional rulemaking authority to any state officer, agency,
department, of institution.

Summary of Committee Action

On April 3, 1989, the committee considered HB 174 in a public hearing
pursuant to notice posted in accordance with the Rules of the House.
The following persons testified with respect to the measure: Rep.
Anita Hill, in favor of the measure; Donald Simmons, representing
Capital Network System, Inc. and Don Hansen, representing the Texas
Hotel and Motel Association, testified in opposition. At that time the
measure was left pending.

On April 26, 1989, in a formal meeting pursuant to an announcement
from the floor of the House, the committee voted to report HB 174 to
the full House, with a complete substitute and with the recommendaion
it do pass, by a record vote of 8 ayes, no nays, 1 PNV and 4 members
absent.

Comparison of the Original to the Substitute

The original measure did not define operator service. The substitute
measure defines operator service as the use of a live operator or
automated equipment to assist in the completion of a call.

The substitute further makes provisions that require a hotel or motel to
provide a cost per minute rate for a call if so requested by a guest.

Thé substitute requires that instructions be placed on the telephone

information card so as to allow a customer to get access to another
carrier.

o



a~

LEGISLATIVE BUDGET BOARD

Austin, Texas

FISCAL NOTE
March 30, 1989

TO: Honorable James E. "Pete" Laney, Chair
Committee on State Affairs
House of Representatives
Austin, Texas

FROM: Jim Oliver, Director

In Re:

House Bi1l1 No. 174
By: Cavazos

In response to your request for a Fiscal Note on House Bill No. 174 (relating to
charges for the use of a motel or hotel telephone) this office has determined

the following:

Nb fiscal implication to the State or units of local government is

anticipated.

Criminal Justice Policy Impact Statement:

No change in the sanctions

applicable to adults convicted of felony crimes is anticipated.

Source: LBB Staff: JO, JWH, AL, PA

71FHB174
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By Cavazos, et al. H.B. No. 174

Substitute the following for H.B. No. 174:

By e Ve @ | ~ C.S.H.B. No. 174

A BILL TO BE ENTITLED . \\
. AN ACT ' J
relating to charges for the use of a motel or hotel telephone.

BE IT ENACTED BY fHE LEGISLATURE OF THE STATE OF TEXAS:
fw’éECTIgﬁ/A Article XIII, Public Utility Regulatory Act
(Article 1446c Vernon's iexas Civil Statutes), is amended by
adding Section 93B to read as follows:

Sec. 93B. (a) In this section, "operator service" means a

service that uses a live operator or automated equipment to assist

in the completion of communications over a telephone system;TRS{?ﬁH
shall not g () Vv sion lnm mpcvekss & oviocs prov 1ded by s ek on, Gty g, T
- (b) The amount a hotel or motel chargesAhfor a_ local

LAY f'u (.,,‘ ~

telephone call, a credit card telephone call, a collect telephone

call, or a telephone call for which assistance from the hotel or

motel operator is not required may not exceed the amount charged
el .

for a local call made from a public pay telephone.

(c) Each hotel or motel shall, on request of a guest,

provide to the guest the total cost per minute charged by the

operator service and long-distance carrier for the specific

long-distance telephone call the guest intends to make from the

room.

(d) If a hotel or motel contracts with an operator service,

the hotel or motel shall post adjacent to the telephone receiver in

each room a notice of the total charges, other than the cost per

minute charged by the long-distance carrier, charged by the

operator service for making a long-distance call from the room.

71R7436 CBH-F 1
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The notice must also include:

(1) a statement that the hotel or motel will provide

to the guest on request the total cost per minute charged by the

long-distance carrier for making a specific telephone call from the

room; and

(2) instructions for how the caller may get access to
the, Lol cvehnnqge cupited o b and a\] by ,.at(t\: “d AV pvrvf;};{ .

another. operator-service,
///‘ ! S N

%ﬁCTION,g. This Act.fakes effect September 1, 198S.

SECTION{%. The importance of this legislation and the
crowded condition of the calendars in both houses creaﬁe an
emergency and an imperative public necessity that the

constitutional rule requiring bills to be read on three several

days in each house be suspended, and this rule is hereby suspended.

71R7436 CBH-F 2
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House of Representatives

D)

FLOOR AMENDMENT NO.

2%

1  Amend House Committee Supstitute ~for HB 174 by Cavazos. as
2 © follows: | | | -

3 A

4 On page 1, line 9, at fbe end of Sec, 93 B. (a), add "This term
5 shall not apply to siﬁilar operator services provided by local
6 exchange carriers.”

7

8 On page 1, 1line 10, 1insert ‘"a guest or a patron" between
9 "charges" and "for".

10

11 On page 1, line 14,.insert "coin" between "local" and "call".

12

13 On page 2, line 7, strike "another operator service" and insert

14 "the local exchange carrier operator and any interexchange

15 service provider".
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SECTION 1. Subsection (c), Section 3, Public Utility
Regulatory Act (Article 1446c, Vernon's Texas Civil Statutes), is
amended to :ead as follows:

(c) The term "publi; utility" or - "utility," when used in
this Act, includes any person, corporation, river authority,
cooperdtive corporation, or any combination thereof, other than a
municipal corporation or a water supply or sewer service
corporation, or their lessees, trustees, and receivers, noﬁ or
hereafter = owning or operating for compensation in this state
equipment or facilities for:

(1) producing, generating, transmitting, distributing,
selling, or furnishing electricity ("electric utilities"”
hereinafter) provided, however, that this definition shall not be
construed to apply to or include a qualifying small'powef“ ﬁrodﬁcéf
or qualifying cogeneratﬁr, as defined ip Sections 3(17)(D) and
3(18)(C) of the Federal Power Act, as amended (16 U.S.C. Sections
796 (17)(D) and 796 (18)(C)): ' '

(2)(A) the conveyance, transmission, or feception of
communications over a telephéne system as a dominant c#rrier as
hefeinafter defined ("telecommunications utilities" hereinafter);
provided that no person or corporation not otherwise a public

utility within the meaning of this Act shall be deemed such solely
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becapse of the furgéshing - or furnishing and maintenance ;f a
private system or the manufacture, distribution, installation, or
maintenance of customer premise communications equipmegt and
accessories; and provided further that nothing in this Act shall be
construed to apply to telegraph services, television stations,
radio stations, community antenna television services, or
radio-telephone services that may be authorized under the Public
Mobile Radio Services rules of the Federal Communications
Commission, other than such.radio-telephone services provided by
wire-line telephone companies under the Domestic Public Land Mobile
Radio Service and Rural Radio Service rulés of thé Federal
Communications Commission; and provided further that interexch;héé
telecommunications carriers (including resellers of interexchange
telecommunications services), specialized communications common
carriers, other. resellers of communications, [and] other
communications carriers who convey, transmit, or receive

communications in whole or in part over a telephone system, and

providers of operator services as defined in Section 18A(a) of this

Act (except that subscribers to customer-owned pay  telephone

service shall not be deemed to be telecommunications utilities) who

are not domigant carriers are also telecommunications utilities,

but the commission's regulatory authority as to them is only as

hereinafter defined;

(B) "dominant carrier" when used in this Act
means (i) a provider of any particular communication service which

is provided in whole or in part over a telephone system who as to
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such sgrvice has sufficient market power in a telecommunications
market as determined by the commission to enable such provider to
control prices in a manner adverse to the public interest for such
service in such market; and (ii) any provider of 1local exchange
telephone service within a certificated exchange area as to such
service. A telecommunications market shall be statewide until
January 1, 1985. After this date the commission may, if it
determines that the public interest will be served, establish
separate markets within the state. Prior to January 1, 1985, the
commission shall hold such hearings and require such evidence as is
necessary to carry out the public purpose of this Act and lto
determine the need and effect of establishing separate markété;'
Any such providef determined to be a dominant carrier as. i&iﬁ;
particular telecommunications service in a market shall no£€£;
presumed to be a dominant carrier of a different telecommunications
service in that market.

(3) The term "public utility" or "utility" shall nét
include any person or corporation not otherwise a public utility
that furnishes the services or commodity described in any paragraph
of this subsection only to itself, its employees, or tenants as #ﬁ
incident of such employee service or tenancy, when such service or
commodity is not resold to or used by others. The term "elecfric
utility" * shall not include any person or corporation not otherwise
a public utility that owns or operates in this state equipment or
faéilities for producing, generating, transmitting, distributing,

selling, or furnishing electric energy to an electric utility, if

~e
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the equipment or facilities are used primarily for the production
and generation of electric energy for consumption by the person or
corporation. .

SECTION 2.  Subsection (c), Section 18, Public Utility
Regulatory Act (Article 1446c, Vernon's Texas Civil Statutes), is

amended to read as follows:

(c) Except as provided by Section 18A of this Act, the [The]

commission shall only have the following jurisdiction over all
[interenehange] telecommunications utilities [earriers--{ineiuding
reeeiiérs----ef----interexehange----teieeemmunéeatienSH--serviee997
speeialized-eemmunieatiena--eemmen--earriers7--other--reseiiezs--ef
eemmunieatien§7--and--ether--eemmunieatiens--eariiers--whe-feenveyy
transmit;-er-reeeive-communicatiens-in-whoie--er--in--part--ever--a
telephene-system] who are not dominanf carriers:

(1) to require registration as provided in Subsection
(d) of this section;

(2) to conduct such investigations as are necessary to
determine the existence, impact, and scope of competition in the
telecommunications industry, including 'identifying dominant
carriers and defining the telecommunications market or markets, and
in connection therewith may call and hold hearings, ;ssu; subpoenas
to compel the attendancé of witnesses»and the production of papers
and documents, and make findings of fact and deciéions with respect
to administering the provisioﬁs of this Act or the rules, orders,
and other actions of the commission;

(3) to require the filing of such reports as the
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commission may direqt from time to time;

(4) to require the maintenance of statewide average
rates or prices of telecommunications service;

(5) to require that every local exchange area have
access to interexchange telecommunications service, except that an
jnterexchange telecommunications carrier must .be allowed to
discontinue service to a local exchange area if comparable service
is available in the area and the discontinuance is not contrary to
the public interest. This section does not authorize the
commission to require an interexchange telecommunications carrier
that has not provided services to a local exchange area during the
previous 12 months and that has never provided services to that
same local exchange area for a cumulative period of one year at any
time in the past to initiate services to that local exchange area;
and |

(6) to require the quality of interexchange
telecommunications service provided in each exchange to be adequate
to protect the public interest and the interests of customers of
that exchange if the commission determines that service to a 1local
exchange has deteriorated to the point that long distance service
is not reliable. A

SECTION 3. The Public Utility Regulatory Act (Article 1446c,

. Vernon's Texas Civil Statutes) is amended by adding Section 18A to

read as follows:

Sec. 18A. (a) In this section>"operator service" means any

service using live operator or automated operator functions for the

P
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handling of telephone service such as toll calling via collect,

third number billing, and calling card services. Calls for which

the called party has arranqu to be billed (800 service) shall not

be considered operator services.

(b) Prior to the connection of each call the operator

service provider shall:

(1) announce the provider's name; and

-

(2) quote, at the caller's request, the rate and any

other fees or surcharqes applicable to the call and charged by the

provider.

(c) An operator service provider shall furnish each entity

with which it contracts to provide operator service a sticker,

card, or other form of information approved by the commission for

each telephone that has access to the service and is intended to be

utilized by the public, unless the owner of the telephone has

received approval from the commission for an alternative form of

information. The information must state the provider's name, that

the operator service provider will provide rate information on the

caller's 'request, that the caller will be informed how to access

the local exchange carrier operator on request, and that any

complaint about the service may be made to the provider or the

commission at the designated telephone number. The operator

service - provider shall require by contract that the entit

receiving the information display it on or near each of the

telephones that has access to the service and is intended for use

by the public.
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(d) An operator service provider must, on request, inform

the caller how to access the operator for the local exchange

carrier serving the exchange from which the call is made. No

charge shall be made for this information.

(e) An operator service provider shall include in_ its

contract with each entity through which it provides operator

service a requirement that the telephones subscribed to its

services shall allow access to the local exchange carrier operator

serving the exchange from which the call is made and to other

operator service providers. But in order to prevent fraudulent use

of its services, an operator service provider may block access ‘if

the provider obtains a waiver for this purpose from the commission

or the Federal Communications Commission.

(f) The commission shall promulgate rules consistent with

the requirements of this section and any additional requirements

deemed necessary to protect the public interest by January 1, 1990.

All rules promulgated under this section shall be nondiscriminatory

and designed to promote competition which facilitates consumer

choice.

(g) The commission may investigéte a complaint that it

receives concerning operator service. If the commission determines

that a person has violated or is about to violate this section, the

commission may, upon proper notice and evidentiary hearing, take

action to stop, correct, or prevent the violation.

(h) This section applies only to a telecommunications

utility who is not a dominant carrier. The commission is granted
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all necessary power and authority under this Act to promulgate

rules and establish procedures for the purposes of enforcing and

implementing this section.

SECTION 4. Section 71, Public Utility Regulatory Act
(Article 1446c, Vernon's Texas éivil Statutes), is amended to read
as follows:

Sec. 71. Whenever it appears to the commission that any
public utility or any other person or corporation is engaged in, or
is about to engage in, any act in violation of this Act or of any
order, rule, or regulation of the commission entered or adopted
under the provisions of this Act, or that any public utility or any

other person or corporation is failing to comply with the

provisions of this Act or with any such rule, regulation, or ordef}

the attorney general on request of the commission, in addition to
any other remedies provided herein, shall bring an action in a
court of competent jurisdiction in the name of and on behalf of the
commission against such public wutility or other person or
corporation to enjoin the commencement or continuation of any such
act, or to require compliance with such Act,'rulé,'regulation, or

order. The attorney general may bring such an action to enforce

Section 18A of this Act regardless of whether the comﬁission

requests the action.

SECTION 5. Subsections (a) and (b), Section 72, Public
Utility Regulatory Act (Article 1446c, Vernon's Texas Civil
Statutes), are amended to read as follows:

(a) Any public utility, or nondominant telecommunications
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1 utility [water-supgiy-er-sewer-segviee-eerperation], or affiiiated
2 interest that knowingly violates a provision of this Aét, fails to
3 perform a duty imposed on it, or fails, neglects, or refuses to
4 obey an order, rule, regulation, direction, or requirement of the
5 commission or decree or judgment of a court, shall be subject to a
6 civil penalty of not less than $1,060 nor more than $§5,000 for each
7 offense;

8 (b) A public utility, or nondominant telecommunications
9 utility |[water-suppiy-er-sewer-serviee-eorperatien], or affiliated

10 interest commits a separate offense each day it continues to
11 violate the pro§isions of Subsection (a) of this section. |
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SECTION A. The Public Utility Regulatory Act (Article l44é6c,
Vernon's Texas Civil Statutes) is amended by adding Articlg XV to
read as follows:

ARTICLE XV. TELEPHONE SOLICITATION

Sec. 111. In this article:

(1) "Consumer telephone call"” means a call made to a

residential numb?r by a telephéne solicitor:

(A) to solicit a sale of a consumer good or

service, including cemetery lots and time-share estates;

{B) ¢to solicit an extension of credit for

consumey goodl or services;

.- {(C) to obtain information - that will or may be

used to ditectlx solicit a sale of a consumer good or service or to

extend credit for the sale; or . : TR,

1_) that uses any device, system, or gimmick to

request or encourage the ggrspn to call the telephone solicitor.

(2) “Telephone solicitor" means a person who makes or

causes to be made a consumer telephone call, including a call made

by an automated dialing or recorded message device.

(3) "Unsolicited consumer telephone call" means any

91R8719 CBH-F et ‘ | o




-

C.S.H.B. No. 2014

consumer telephone call except a call madgi

AY

\{‘(ﬁ q&(A) in response to the express request of the

person called;

(B) primarily in connection with an existing

debt or contract for which payment or performance has

not been completed at the time of the callj
whaw,

(),

the person 1s soliciting business from prospective

¢
purchasers who have previously purchased from the person

making the call or the business enterprise for which the

AV
person 1is calling or who has submitted an application
A

for services;

(D) to a person to whom the telephone solicitor

was referred by a third partys

(E) by & newspaper or magazine publisher or the

publisher's agent or employee in connection with newspaper

or magazine business; <V

. :{).«
(F) by or on behalf of a political, chritable,
( ‘\;

public opinion polling, OTr radio or television broadcast

rating organization in which there 1s no effort to sell

consumer goods OTr services.

ﬁl; Sec. 112. (a) Befbre a telephone solicitor does

business in this state, the solicitor shall register with

the commission by £1l1ing the information required by Section

113 of this Act and paying a filing fee of $50. A telephone

solicitor is considered to do business in this state if

the seller soliclits prospective purchasers from locations

in this state or solicits prospective purchasers who are
P4

located in this state.

(v) Registration of a telephone solicitor 1s valid

for one year after 1ts effective date and may be reneved

(2)




annually by making the filing required by Section 113

of this Act and paying a filing fee of $50.

..(c) If, before expiration of a telephone solicitor's

annual registration, there is a material change in the

information required by Section 113 of this Act, the solicitor

shall file an addendum updating the information with the

commission.

(d) On receipt of the fi1ling and filing fee under

Subsection, (a) and (b) of this section, the commission

shall assign the solicitor a registration number and send

the telephone solicitor a written confirmation of the

registration number.

Sec. 113. (a) Each filing under Section 112 of this

Act must contaln the following information, to the extent

applicable:

r " (1) the name of the telephone solicitor or of

the business entity if the entity uses independent contractors

to make the solicitationsg

(2) whether the telephone solicitor is doing

pusiness as a corporation, a partnership, an individual,

or other legal entity;

(3) each name under which the telephone solicitor

has done, is doing, or intends to do businesss

(4) the name of any parent or affiliated business

that will engage in business transactions with a purchaser

or will take responsibllity for statements made by the

telephone solicltor or a salesperson of the telephone

solicitor;

(3)




number, and office held by the telephone solicitor's president,

vice-president, secretary, partners, and any other persons

who have management responsibility for the telephone solicitor's

business activities relating to consumer telephone callss

(6) 4if the principal location of the solicitor

is not in thils state, a2 designation of its location in

this state that 1s its main location in this state; and

(7) the name and address of the telephone solicitor's

agent in this state, other than the secretary of state,
™~

authorized to receive services of process in this state.
]

(b) A business entity can make a single filing on

behalf of its independent contractors.

A | |
- \ (5) the name, business address, business telephone
|
|

Sec. 114. (a) The commission shall maintain a privacy

list of subscribers to any telephone company who do not

want to receive unsolicited consumer telephone calls.

The commission shall update the list at least annually.

| (b) A telephone subscriber shall notify the commission

if the subscriber does not want to receive unsolicited

consumer telephone calls. The commission shall place

the person's name and telephone number on a privacy list.

(c) The commission shall make the 1list avallable

to a telephone solicltor.

(d) The commission may charge a fee to publish and

distribute the list.

(e) The commission may establish privacy lists for

categories of calls including:

<1
o ) informational calls;

(2) sales or contribution-related calls;

(3) nonprofit calls;

(4) commercial calls; and

(5) reminders.

(4)




« (f£) A telephone solicitor doing business in this

state shall maintain a current record of each telephone

subscriber who is included on a privacy record.

(g) A telephone solicitor may not make or cause to

be made an unsolicited consumer telephone call to a residential

telephone number for a purpose for which the number 1s

listed in a privacy 1ist.

(nh) The commission shall require each telephone company

that publishes a telephone directory in this state to

publish in its white pages information the commission

determines 1s necessary to advise subscribers of the privacy

1ist published by the commission, the complaint procedures,

and their rights under this title.

Sec. 115. (a) A telephone solicitor who makes an

unsolicited consumer telephone call to a telephone subscriber

whose number is not included on a privacy 1list shall:

' (1) 4dentify himself and the business on whose

behalf the solicitor is calling immediately after making

contact with the person to whom the call 1s made;

(2) ask, within 30 seconds after beginning the

conversation, if the person is interested in listening

to a sales presentation and, if the person gives a negative

response, immediately discontinue the call;

(3) inform the person of the person's right to

cancel a purchase of consumer goods or sevices made as

a result of the unsolicited consumer telephone call; and

(4) 4inform the person of the address to which

the person must mail a letter of cancellation.

-+ (b) A telephone solicitor may not make an unsolicited

consumer telephone call before 9 a.m. or after § p.m.

on a weekday or before 10 a.m.&aﬁd/after 6 p.m. on a Saturday

or Sunday.

(5)




Sec. 116. (a) Except as provided by Subsection (e)

of this section, a person is entitled to cancel a purchase

of consumer goods or services made as a result of an unsolicited

consumer telephone call before 12 midnight of the third

pusiness day after the day on which the persoh agrees

to purchase the consumer goods or services. This does

not prejudice any other remedies that the consumer has

under existing law.

(b) Theyurchase 1s considered to be canceled when
T
rson gives written notice of cancellation to the

the pe

telephone solicitor at the address stated during the

unsolicited telephone call.

(¢) 1If notice of cancellation is given by mail, the purchase

is considered canceled when the notice is deposited in a mailbox

(6)
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and is properly addressed and postage prepaid.

(d) The notice of cancellation is not recquired to be in a

particular form and is sufficient if it indicates by any form of

written expression that the buyer does not intend to be bound by

the sale.

(e) A buyer may not cancel a purchase made as a result of an

unsolicited telephone call:

(1) if the buyer requests the seller to provide goods

or services without delay because of an emergency and the seller in

good faith substantially begins performing the contract before the

buyer gives notice of cancellation; or

(2) in the case of goods, the goods cannot be returned

to the seller in substantially as good condition as when received

by the buyer.

(f) A contract or agreement to purchase a consumer good or

service made as a result of an unsolicited telephone call made by a

telephone solicitor in violation of this article is voidable by the

subscriber.

Sec. 117. (a) The commission shall investigate a complaint

the commission receives relating to a violation of this article.

(b) 1f the commission finds after an investigation that

there has been a violation of this article, the commission may

bring an action to impose an administrative penalty under Section

119 of this Act or request the attorney general to initiate

criminal or civil actions under Section 120 of this Act.

Sec. 118. (a) If the attorney general has reason to believe

that a person has violated, is violating, or is about to violate a

71R8719 CBH-F (7)
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provision of this article and believes that it is in the public

interest to conduct an investigation, the attorney general may

execute in writing and serve on a person who is believed to have

information, documentary material, or physical evidence relevant to

the alleged violation, an investigative demand requiring the person

to provide, under oath or otherwise, a report in writing containing

the nonprivileged relevant facts and circumstances of which the

person has knowledge, to appear and testify, or to produce relevant

nonprivileged documentary material or physical evidence for

examination at a reasonable time and place stated in the

investigative demand.

(b) At any time before the earlier of the return date

prescribed by the investigative demand or the 20th day after the

date on which the demand is served, the person may file a petition

to extend the return date or to modify or set aside the demand.

The person must state the reason for the request and must file the

request in the district court in Travis County or in the county in

which the person served with the demand resides or has his

principal place of business. The parties may agree at any time to

extend the return date or to modify or set aside the demand.

(c) The attorney;general shall inform the commission of the

investigation.

Sec. 119. (a) A person who has been found by the commission

to have violated this article is liable for an administrative

penalty of not more than $100 for each day during which the

violation continues. The administrative penalty may not exceed

$10,000 for a related series of violations.

71R8719 CBH-F (8)
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(b) The commission shall assess the penalty after notice and

a hearing. In determining the amount of the penalty, the

commission shall consider:

(1) the nature, circumstances, and gravity of the

violation;

(2) the degree to which the person penalized is

culpable;
(3) the effect of the penalty on the person's ability

to continue to do business; and

(4) any show of good faith in attempting to achieve

compliance with this article.

— Sec. 120. (a) The attorney general at his discretion or at

the request of the commission may bring an action to:

(l) obtain a declaratory judgment that an act or

practice violates this article;

(2) enjoin or obtain a restraining order against a

person who has violated, is violating, or is likely to violate this

article;

(3) recover actual damages and, in the case of

unconscionable conduct, penalties as provided by this Act, on

behalf of an aggrieved telephone subscriber; or

(4) recover reasonable expenses, investigation fees,

and attorney's fees.

(b) The attorney general may accept a consent judgment

relating to an act or practice declared to be in violation of this

article. The consent judgment:

(1) shall require the person to discontinue the act or

71R8719 CBH-F (9)
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a transaction in accordance with a telephone subscriber's

reasonable expectations;

(4) appoint a master or receiver or order

sequestration of assets if it appears that the defendant threatens

to or is about to remove, conceal, or dispose of property to the

detriment of a person to whom restoration would be made under this

subsection, and assess the expenses of a master or receiver against

the defendant;

(5) revoke a license or certificate authorizing that

person to engage in business in this state;

(6) enjoin a person from engaging in business in this

state; or

(7) grant other appropriate relief.

(b) When the attorney general files an action under this

article, another action seeking an injunction or declaratory

judgment may not be filed in any other county or district in this

state if the action is based on the same transaction or occurrence,

series of transactions or occurrences, or allegations that form the

basis of the first action filed.

Sec. 122. (a) A person commits an offense if the person

violates any provision of this article or fails to perform a duty

imposed by this article.

(b) An offense under this section is a Class B misdemeanor.

Sec. 123. (a) In addition to other penalties or liabilities

imposed by this article, a person who violates this article is

liable for a civil penalty of not more than $10,000 for each

violation.

71R8719 CBH-F (10)
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(b) A 'person convicted of a violation of any of the

provisions of this article automatically forfeits the registration

issued under this article.

Sec. 124. A civil fine, attorney's fees, and any other fees

collected by the attorney general under this artiéle shall be

o UV b W W

deposited in the general revenue fund.
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ENGROSSED
SECOND READING

By Cavazos, et al. H.B. No. 174

A BILL TO BE ENTITLED
AN ACT
relating to the regulation of telephone operator services and
telephone solicitation.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Subsection (c), Section 3, Public Utility
Regulatory Act (Article 1446c¢c, Vernon's Texas Civil Statutes), 1is
amended to read as follows:

(c) The term "public wutility" or "utility," when used in
this Act, includes any person, corporation, river authority,
cooperative corporation, or any combination thereof, other than a
municipal corporation or a water supply ' or sewer service
corporation, or their lessees, trustees, and receivers, now or
hereafter owning or operating for compensation in this state
equipment or facilities for:

(1) producing, generating, transmitting, distributing,
selling, or furnishing electricity ("electric utilities"
hereinafter) provided, however, that this definition shall not be
construed to apply to or include a qualifying small power producer
or qualifying cogenerator, as defined in Sections 3(17)(D) and
3(18)(C) of the Federal Power Act, as amended (16 U.S.C. Sections
796 (17)(D) and 796 (18)(C));

(2)(A) the conveyance, transmission, or reception of
communications over a telephone system as a dominant carrier as

hereinafter defined ("telecommunications utilities" hereinafter);
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provided that no person or corporation not otherwise a public
utility within the meaning of this Act shall be deemed such solely
because of the furnishing or furnishing and maintenance of a
private system or the manufacture, distribution, installation, or
maintenance of customer premise communications equipment and
accessories; and provided further that nothing in this Act shall be
construed to apply to telegraph services, television stations,
radio stations, community antenna television services, or
radio-telephone services that may be authorized under the Public
Mobile Radio Services rules of the Federal Communications
Commission, other than such radio-telephone services provided by
wire-line telephone companies under the Domestic Public Land Mobile
Radio Service and Rural Radio Service rules of the Federal
Communications Commission; and provided further that interexchange

telecommunications carriers (including resellers of interexchange

telecommunications services), specialized communications common
carriers, other resellers of communications, [end] other
communications carriers who convey, transmit, or receive

communications in whole or in part over a telephone system, and

providers of operator services as defined in Section 18A(a) of this

Act (except that subscribers to customer-owned pay telephone

service shall not be deemed to be telecommunications utilities) who

are not dominant carriers are also telecommunications utilities,
but the commission's regulatory authority as to them is onIy as
hereinafter defined;

(B) "dominant carrier" when used in this Act

means (1) a provider of any particular communication service which
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is provided in whole or in part over a telephone system who as to
such service has sufficient market power in a telecommunications
market as determined by the commission to enable such provider to
control prices in a manner adverse to the public interest for such
service in such market; and (ii) any provider of local exchange
telephone service within a certificated exchange area as to such
service. A telecommunications market shall be statewide until
January 1, 1985. After this date the commission may, if it
determines that the public interest will be served, establish
separate markets within the state. Prior to January 1, 1985, the
commission shall hold such hearings and require such evidence as is
necessary to «carry out the public purpose of this Act and to
determine the need and effect of establishing separate markets.
Any such provider determined to be a dominant carrier as to a
particular telecommunications service in a market shall not be
presumed to be a dominant carrier of a different telecommunications
service in that market.

(3) The term "public utility" or "utility" shall not
include any person or corporation not otherwise a public wutility
that furnishes the services or commodity described in any paragraph
of this subsection only to itself, its employees, or tenants as an
incident of such employee service or tenancy, when such service or
commodity 1is not resold to or used by others. The term "electric
utility" shall not include any person or corporation not otherwise
a public wutility that owns or operates in this state equipment or
facilities for producing, generating, transmitting, distributing,

selling, or furnishing electric energy to an electric utility, if
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the equipment or facilities are used primarily for the production
and generation of electric energy for consumption by the personAor
corporation.

SECTION 2. Subsection (c¢), Section 18, Public Utility
Regulatory Act (Article 1446¢, Vernon's Texas Civil Statutes), is
amended to read as follows:

(c) E=xcept as provided by Section 18A of this Act, the [FThe]

commission shall only have the following jurisdiction over all
[trterenehange] telecommunications utilities [earriers-¢tinetuding
resei&ers---ef----interexehange—--—teieeemmunieatiens---—serviees)7
spee:atiped--communications--common--ecarrierss--other--resellers-of
eemmunieatien57--and--ether--eemmunieatiens--earriers--whe—-eenvey:
transmit7--er--reeeive--eemmunieatéens--in--wheie-er—in-part-ever-a
teiepherne-system] who are not dominant carriers:

(1) to require registration as provided in Subsection
(d) of this section;

(2) to conduct such investigations as are necessary to
determine the existence, impact, and scope of competition in the
telecommunications industry, including identifying dominant
carriers and defining the telecommunications market or markets, and
in connection therewith may call and hold hearings, issue subpoenas
to compel the attendance of witnesses and the production of papers
and documents, and make findings of fact and decisions with respect
to administering the provisions of this Act or the rules, orders,
and other actions of the commission;

(3) to require the filing of such reports as the

commission may direct from time to time;
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(4) to require the maintenance of statewide average
rates or prices of telecommunications service;

(5) to require that every local exchange area have
access to interexchange telecommunications service, except that an
interexchange telecommunications carrier must be allowed to
discontinue service to a local exchange area if comparable service
is available in the area and the discontinuance is not contrary to
the public interest. This section does not authorize the
commission to require an interexchange telecommunications carrier
that has not provided services to a local exchange area during the
previous 12 months and that has never provided services to that
same local exchange area for a cumulative period of one year at any
time in the past to initiate services to that local exchange area;
and

(6) to reguire the quality of interexchange
telecommunications service provided in each exchange to be adequate
to protect the public interest and the interests of customers of
that exchange if the commission determines that service to a local
exchange has deteriorated to the point that long distance service
is not reliable.

SECTION 3. The Public Utility Regulatory Act (Article 1446c,
Vernon's Texas Civil Statutes) is amended by adding Section 18A to
read as follows:

Sec. 18A. (a) In this section, "operator service" means any

service using live operator or automated operator functions for the

handling of telephone service such as toll calling wvia collect,

third number billing, and calling card services. Calls for which
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the called party has arranged to be billed (800 service) shall not

be considered operator services.

(b) Prior to the connection of each call the operator

service provider shall:

(1) announce the provider's name; and

(2) gquote, at the caller's request, the rate and any

other fees or surcharges applicable to the call and charged by the

provider.

(c) An operator service provider shall furnish each entity

with which it contracts to provide operator service a sticker,

card, or other form of information approved by the commission for

each telephone that has access to the service and is intended to be

utilized by the public, wunless the owner of the telephone has

received approval from the commission for an alternative form of

information. The information must state the provider's name, that

the operator service provider will provide rate information on the

caller's request, that the caller will be informed how to access

the local exchange carrier operator on request, and that any

complaint about the service may be made to the provider or the

commission at the designated telephone number. The operator

service provider shall require by contract that the entity

receiving the information display it on or near each of the

telephones that has access to the service and is intended for use

by the public.

(d) An operator service provider must, on request, inform

the caller how to access the operator for the local eXchange

carrier serving the exchange from which the call is made. No




o 3

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27

H.B. No. 174

charge shall be made for this information.

(e) An_ operator service provider shall include in its

contract with each entity through which it provides operator

service a requirement that the telephones subscribed to its

services shall allow access to the local exchange carrier operator

serving the exchange from which the call is made and to other

operator service providers. But in order to prevent fraudulent use

of its services, an operator service provider may block access if

the provider obtains a waiver for this purpose from the commission

or the Federal Communications Commission.

(f) The commission shall promulgate rules consistent with

the requirements of this section and any additional requirements

deemed necessary to protect the public interest by January 1, 1990.

All rules promulgated under this section shall be nondiscriminatory

and designed to promote competition which facilitates consumer

choice.

(9) The commission may investigate a complaint that it

receives concerning operator service. If the commission determines

that a person has violated or is about to violate this section, the

commission may, upon proper notice and evidentiary hearing, take

action to stop, correct, or prevent the violation.

(h) This section applies only to a telecommunications

utility who is not a dominant carrier. The commission is granted

all necessary power and authority under this Act to promulgate

rules and establish procedures for the purposes of enforcing and

implementing this section.

SECTION 4. Section 71, Public Utility Regulatory Act
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(Article 1446¢c, Vernon's Texas Civil Statutes), is amended to read
as follows:

Sec. 71. Whenever it appears to the commission that any
public utility or any other person or corporation is engaged in, or
is about to engage in, any act in violation of this Act or of any
order, rule, or .regulation of the commission entered or adopted
under the provisions of this Act, or that any public utility or any
other person or corporation is failing to comply with the
provisions of this Act or with any such rule, regulation, or order,
the attorney general on request of the commission, in addition to
any other remedies provided herein, shall bring an action in a
court of competent jurisdiction in the name of and on behalf of the
commission against such public wutility or other person or
corporation to enjoin the commencement or continuation of any such
act, or to require compliance with such Act, rule, regulation, or

order. The attorney general may bring such an action to enforce

Section 18A of this Act regardless of whether the commission

requests the action.

SECTION 5. Subsections (a) and (b), Section 72, Public
Utility Regulatory Act (Article 1446c, Vernon's Texas Civil
Statutes), are amended to read as follows:

(a) Any public utility, or nondominant telecommunications

utility [water-suppiy-er-sewer-serviee-eerperatien], or affiliated
interest that knowingly violates a provision of this Act, fails to
perform a duty imposed on it, or fails, neglects, or refuses to
obey an order, rule, regulation, direction, or requirement of the

commission or decree or judgment of a court, shall be subject to a
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civil penalty of not less than $1,000 nor more than $5,000 for each
offense.

(b) A public wutility, or nondominant telecommunications

utility [water-suppiy-er-sewer-serviee-eerperation], or affiliated
interest commits a separate offense each day it continues to
violate the provisions of Subsection (a) of this section.

SECTION 6. Article XIII, Public Utility Regulatory Act
(Article 1446¢c, Vernon's Texas Civil Statutes), 1is amended by
adding Section 93B to read as follows:

Sec. 93B. (a) In this section, "operator service" means a

service that uses a live operator or automated equipment to assist

in the completion of communications over a telephone system. This

term shall not apply to similar operator services provided by local

exchange carriers.

(b) The amount a hotel or motel charges a guest or a patron

for a local telephone call, a credit card telephone call, a collect

telephone call, or a telephone call for which assistance from the

hotel or motel operator is not required may not exceed the amount

charged for a local coin call made from a public pay telephone.

(c) Each hotel or motel shall, on request of a guest,

provide to the guest the total cost per minute charged by the

operator service and long-distance carrier for the specific

long-distance telephone call the guest intends to make from the

room.

(d) If a hotel or motel contracts with an operator service,

the hotel or motel shall post adjacent to the telephone receiver in

each room a notice of the total charges, other than the cost per
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minute charged by the long-distance carrier, charged by the

operator service for making a long-distance call from the room.

The notice must also include:

(1) a statement that the hotel or motel will provide

to the guest on request the total cost per minute charged by the

long-distance carrier for making a specific telephone call from the

room; and

(2) instructions for how the caller may get access to

the local exchange carrier operator and any interexchange service

provider.
SECTION 7. The Public Utility Regulatory Act (Article 1446c,

Vernon's Texas Civil Statutes) is amended by adding Article XV to
read as follows:

ARTICLE XV. TELEPHONE SOLICITATION

Sec. 111. In this article:

(1) "Consumer telephone call" means a call made to a

residential number by a telephone solicitor:

(A) to solicit a sale of a consumer good or

service, including cemetery lots and time-share estates;

(B) to solicit an extension of credit for

consumer goods oOr services;

(C) to obtain information that will or may be

used to directly solicit a sale of a consumer good or service or to

extend credit for the sale; or

(D) that uses any device, system, or gimmick to

request or encourage the person to call the telephone solicitor.

(2) "Telephone solicitor" means a person who makes or

10
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causes _to be made a consumer telephone call, including a call made

by an automated dialing or recorded message device.

(3) "Unsolicited consumer telephone call" means any

consumer telephone call except a call made:

(A) in response to the express request of the

person called;

(B) primarily in connection with an existing

debt or contract for which payment or performance has not been

completed at the time of the call;

(C) when the person is soliciting business from

prospective purchasers who have previously purchased from the

person making the call or the business enterprise for which the

person is calling or who have submitted an application for

services;

(D) to a person to whom the telephone solicitor

was referred by a third party;

(E) by a newspaper or magazine publisher or the

publisher's agent or employee in connection with newspaper or

magazine business; or

{F) by or on behalf of a political, charitable,

public opinion polling, or radio or television broadcast rating

organization in which there is no effort to sell consumer goods or

services.

Sec. 112. (a) Before a telephone solicitor does business in

this state, the solicitor shall register with the commission by

filing the information required by Section 113 of this Act and

paying a filing fee of $50. A telephone solicitor is considered to

11
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do business in this state if the seller solicits prospective

purchasers from locations in this state or solicits prospective

purchasers who are located in this state.

(b) Registration of a telephone solicitor is valid for one

year after its effective date and may be renewed annually by making

the filing required by Section 113 of this Act and paying a filing

fee of $50.

(c) If, before expiration of a telephone solicitor's annual

registration, there is a material change in the information

required by Section 113 of this Act, the solicitor shall file an

addendum updating the information with the commission.

(d) On receipt of a filing and filing fee under Subsections

(a) and (b) of this section, the commission shall assign the

solicitor a registration number and send the telephone solicitor a

written confirmation of the registration number.

Sec. 113. (a) Each filing under Section 112 of this Act

must contain the following information, to the extent applicable:

(1) the name of the telephone solicitor or of the

business entity if the entity uses independent contractors to make

the solicitations:

(2) whether the telephone solicitor is doing business

as a corporation, a partnership, an individual, or other legal

entity;

(3) each name under which the telephone solicitor has

done, is doing, or intends to do business;

(4) the name of any parent or affiliated business that

will engage in business transactions with a purchaser or will take

12
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responsibility for statements made by the telephone solicitor or a

salesperson of the telephone solicitor;

(5) the name, business address, business telephone

number, and office held by each of the telephone solicitor's

president, vice-president, secretary, partners, and any other

persons who have management responsibility for the telephone

solicitor's business activities relating to consumer telephone

calls;

(6) if the principal location of the solicitor is not

in this state, a designation of its location in this state that is

its main location in this state; and

(7) the name and address of the telephone solicitor's

agent in this state, other than the secretary of state, authorized

to receive service of process in this state.

(b) A Dbusiness entity can make a single filing on behalf of

its independent contractors.

Sec. 114. (a) The commission shall maintain a privacy list

of subscribers to any telephone company who do not want to receive

unsolicited consumer telephone calls. The commission shall update

the list at least annually.

(b) A telephone subscriber shall notify the commission if

the subscriber does not want to receive unsolicited consumer

telephone calls. The commission shall place the person's name and

telephone number on a privacy list.

(c¢) The commission shall make the list available to a

telephone solicitor.

(d) The commission may charge a fee to publish and

13
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distribute the list.

(e) The commission may establish privacy lists for

categories of calls including:

(1) informational calls;

(2) sales or contribution-related calls;

(3) nonprofit calls;

(4) commercial calls; and

(5) reminders.

(f) A telephone solicitor doing business in this state shall

maintain a current record of each telephone subscriber who is

included on a privacy record.

(g) A telephone solicitor may not make or cause to be made

an unsolicited consumer telephone call to a residéntial telephone

number for a purpose for which the number is listed in a privacy

list.

(h) The commission shall require each telephone company that

publishes a telephone directory in this state to publish in its

white pages information the commission determines is necessary to

advise subscribers of the privacy list published by the commission,

the complaint procedures, and their rights under this title.

Sec. 115. (a) A telephone solicitor who makes an

unsolicited consumer telephone call to a telephone subscriber whose

number is not included on a privacy list shall:

(1) identify himself and the business on whose behalf

the solicitor is calling immediately after making contact with the

person to whom the call is made;

(2) ask, within 30 seconds after beginning the

14
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conversation, if +the person is interested in listening to a sales

presentation and, if the person gives a negative response,

immediately discontinue the call;

(3) inform the person of the person's right to cancel

a purchase of consumer goods or services made as a result of the

unsolicited consumer telephone call; and

(4) inform the person of the address to which the

person must mail a letter of cancellation.

{(b) A telephone solicitor may not make an unsolicited

consumer telephone call before 9 a.m. or after 9 p.m. on a weekday

or before 10 a.m. or after 6 p.m. on a Saturday or Sunday.

Sec. 116. (a) Except as provided by Subsection (e) of this

section, a person is entitled to cancel a purchase of consumer

goods or services made as a result of an unsolicited consumer

telephone call before 12 midnight of the third business day after

the day on which the person agrees to purchase the consumer goods

or services. This does not prejudice any other remedies that the

consumer has under existing law.

(b) The purchase is considered to be canceled when the

person gives written notice of cancellation to the telephone

solicitor at the address stated during the unsolicited telephone

call.

(c) If notice of cancellation is given by mail, the purchase

is considered canceled when the notice is deposited in a mailbox

and is properly addressed and postage prepaid.

(d) The notice of cancellation is not required to be in a

particular form and is sufficient if it indicates by any form of

15




® 3

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

H.B. No. 174

written expression that the buyer does not intend to be bound by

the sale.

(e) A buyer may not cancel a purchase made as a result of an

unsolicited telephone call:

(1) if the buyer requests the seller to provide goods

or services without delay because of an emergency and the seller in

good faith substantially begins performing the contract before the

buyer gives notice of cancellation; or

(2) in the case of goods, the goods cannot be returned

to the seller in substantially as good condition as when received

by the buyer.

(f) A contract or agreement to purchase a consumer good or

service made as a result of an unsolicited telephone call made by a

telephone solicitor in violation of this article is voidable by the

subscriber.

Sec. 117, (a) The commission shall investigate a complaint

the commission receives relating to a violation of this article.

(b) If the commission finds after an investigation that

there has been a violation of this article, the commission may

bring an action to impose an administrative penalty under Section

119 of this Act or request the attorney general to initiate

criminal or civil actions under Section 120 of this Act.

Sec. 118. (a) If the attorney general has reason to believe

that a person has violated, is violating, or is about to violate a

provision of this article and believes that it is in the public

interest to conduct an investigation, the attorney general may

execute in writing and serve on a person who is believed to have

16




O 0 3 O »n b

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27

H.B. No. 174

information, documentary material, or physical evidence relevant to

the alleged violation, an investigative demand requiring the person

Lo provide, under ocath or otherwise, a report in writing containing

the nonprivileged relevant facts and circumstances of which the

person has knowledge, to appear and testify, or to produce relevant

nonprivileged documentary material or physical evidence for

examination at a reasonable time and place stated in the

investigative demand.

(b) At any time before the earlier of the return date

prescribed by the investigative demand or the 20th day after the

date on which the demand is served, the person may file a petition

to extend the return date or to modify or set aside the demand.

The person must state the reason for the request and must file the

request in the district court in Travis County or in the county in

which the person served with the demand resides or has his

principal place of business. The parties may agree at any time to

extend the return date or to modify or set aside the demand.

(c) The attorney general shall inform the commission of the

investigation.

Sec. 119. (a) A person who has been found by the commission

to have violated this article is 1liable for an administrative

penalty of not more than $100 for each day during which the

violation continues. The administrative penalty may not exceed

$10,000 for a related series of violations.

(b) The commission shall assess the penalty after notice and

a hearing. In determining the amount of the penalty, the

commission shall consider:
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(1) the nature, circumstances, and gravity of the

violation;

(2) the degree to which the person penalized is

culpable;
(3) the effect of the penalty on the person's ability

to continue to do business; and

(4) any show of good faith in attempting to achieve

compliance with this article.

Sec. 120. (a) The attorney general at his discretion or at

the request of the commission may bring an action to:

(1) obtain a declaratory judgment that an act or

practice violates this article;

(2) enjoin or obtain a restraining order against a

person who has violated, is vioclating, or is likely to violate this

article;

(3) recover actual damages and, in the case of

unconscionable conduct, penalties as provided by this Act, on

behalf of an aggrieved telephone subscriber; or

(4) recover reasonable expenses, investigation fees,

and attorney's fees.

(b) The attorney general may accept a consent judgment

relating to an act or practice declared to be in violation of this

article. The consent judgment:

(1) shall require the person to discontinue the act or

a transaction in accordance with a telephone subscriber's

reasonable expectations;

(4) appoint a master or receiver or order

18
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sequestration of assets if it appears that the defendant threatens

to or is about to remove, conceal, or dispose of property to the

detriment of a person to whom restoration would be made under this

subsection, and assess the expenses of a master or receiver against

the defendant;

(5) revoke a license or certificate authorizing that

person to engage in business in this state;

(6) enjoin a person from engaging in business in this

state; or

(7) grant other appropriate relief.

(b) When the attorney general files an action under this

article, another action seeking an injunction or declaratory

judgment may not be filed in any other county or district in this

state if the action is based on the same transaction or occurrence,

series of transactions or occurrences, or allegations that form the

basis of the first action filed.

Sec. 122. (a) A person commits an offense if the person

violates any provision of this article or fails to perform a duty

imposed by this article.

(b) An offense under this section is a Class B misdemeanor.

Sec. 123. (a) In addition to other penalties or liabilities

imposed by this article, a person who violates this article is

liable for a civil penalty of not more than $10,000 for each

violation.

(b) A person convicted of a violation of any of the

provisions of this article automatically forfeits the registration

issued under this article.

19
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Sec. 124. A civil fine, attorney's fees, and any other fees

collected by the attorney general under this article shall be

deposited in the general revenue fund.

SECTION 8. This Act takes effect September 1, 1989.

SECTION 9. The importance of this legislation and the
crowded condition of the calendars in both houses create an
emergency and an imperative public necessity that the
constitutional rule requiring bills to be read on three several

days in each house be suspended, and this rule is hereby suspended.
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By Cavazos, et al. H.B. No. 174

A BILL TO BE ENTITLED
AN ACT
relating to the regulation of telephone operator services.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Subsection (c¢), Section 3, Public Utility
Regulatory Act (Article 1l1446c, Vernon{s Texas Civil Statutes), is
amended to read as follows:

(c) The term "public utility" or "utility," when used in
this Act, includes any person, corporation, river authority,
cooperative corporation, or any combination thereof, other than a
municipal corporation or a water supply or sewer service
corporatipn, or their lessees, trustees, and reéeivers, now or
hereafter owning or operating for compensation 1in this state
equipment or facilities for:

(1) producing, generating, transmitting, distributing,
selling, or furnishing electricity ("electric utilities"
hereinafter) provided, however, that this definition shall not be
construed to apply to or include a qualifying small power producer
or qualifying cogenerator, as defined in Sections 3(17)(D) and
3(18)(C) of the Federal Power Act, as amended (16 U.S.C. Sections
796 (17)(D) and 796 (18)(C));

(2)(A) the conveyance, transmission, or reception of
communications over a telephone system as a dominant carrier as
hereinafter defined ("telecommunications utilities" hereinafter);

provided that no person or corporation not otherwise a public




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

26

27

H.B. No. 174
utility within the meaning of this Act shall be deemed such solely
because of the furnishing or furnishing and maintenance of a
private system or the manufacture, distribution, installation, or
maintenance of customer premise communications equipment and
accessories; and provided further that nothing in this Act shall be
construed to apply to telegraph services, television stations,
radio stations, community antenna television services, or
radio-telephone services that may be authorized under the Public
Mobile Radio Services rules of the Federal Communications
Commission, other than such radio-telephone services provided by
wire-line telephone companies under the Domestic Public Land Mobile
Radio Service and Rural Radio Service rules of the Federal
Communications Commission; and provided further that interexchange

telecommunications carriers (including resellers of interexchange

telecommunications services), specialized communications common
carriers, other resellers of communications, [and] other
communications carriers who convey, transmit, or receive

communications in whole or in part over a telephone system, and

providers of operator services as defined in Section 18A(a) of this

Act (except that subscribers to customer-owned pay telephone

service shall not be deemed to be telecommunications utilities) who

are not dominant carriers are also telecommunications utilities,
but the commission's regulatory authority as to them is only as
hereinafter defined;

(B) "dominant carrier" when used in this Act
means (1) a provider of any particular communication service which

is provided in whole or in part over a telephone system who as to




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

26

27

H.B. No. 174
such service has .sufficiént market power in a telecommunications
market as determined by the commission to enable such provider to
control prices in a manner adverse to the public interest for such
service in such market; and (ii) any provider of local exchange
telephone service within a certificated exchange area as to such
service. A telecommunications market shall be statewide until
January 1, 1985. After this date the commission may, if it
determines that the public interest will be served, establish
separate markets within the state. Prior to January 1, 1985, the
commission shall hold such hearings and require such evidence as is
necessary to carry out the public purpose of this Act and to
determine the need and effect of establishing separate markets.
Any such provider determined to be a dominant carrier as to a
particular telecommunications service in a market shall not be
presumed to be a dominant carrier of a different telecommunications
service in that market.

(3) The term "public utility" or "utility" shall not
include any person or corporation not otherwise a public utility
that furnishes the services or commodity described in any paragraph
of this subsection only to itself, its employees, or tenants as an
incident of such employee service or tenancy, when such service or
commodity is not resold to or used by others. The term "electric
utility" shall not include any person or corporation not otherwise
a public utility that owns or operates in this state equipment or
facilities for producing, generating, transmitting, distributing,
selling, or furnishing electric energy to an electric utility, if

the equipment or facilities are used primarily for the production
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and generation of electric energy for consumption by the person or
corporation.

SECTION 2. Subsection (c), Section 18, Public Utility
Regulatory Act (Article 1446c, Vernon;s Texas Civil Statutes), is
amended to read as follows:

(c) Except as provided by Section 18A of this Act, the [The]

commission shall only have the following jurisdiction over all
[tnterexehange] telecommunications utilities |[earriers--{ineiuding
resetierg----of----interenchange----telecommunications---serviees)s
speeiatiped-communications--coOMMOR--carriersr~-other~-~-resellers--of
eemmunieatien57--and--ether--eemmunieatiens--earriers—-whe--eenvey7
tEransmi€s;-er-reeceive-communieations-in-whete--er--in--part--over--g
tetephene-system] who are not dominant carriers:

(1) to require registration as provided in Subsection
(d) of this section;

(2) to conduct such investigations as are necessary to
determine the existence, impact, and scope of competition in the
telecommunications industry, including identifying dominant
carriers and defining the telecommunications market or markets, and
in connection therewith may call and hold hearings, issue subpoenas
to compel the attendance of witnesses and the production of papers
and documents, and make findings of fact and decisions with respect
to administering the provisions of this Act or the rules, orders,
and other actions of the commission;

(3) to require the filing of such reports as the
commission may direct from time to time;

(4) to require the maintenance of statewide average
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rates or prices of telecommunications service;

(5) to require that every local exchange area have
acéess to interexchange telecommunications service, except that an
interexchange telecommunications carrier must be allowed to
discontinue service to a local exchange area if comparable service
is available in the area and the discontinuance is not contrary to
the public interest. This section does not authorize the
commission to require an interexchange telecommunications carrier
that has not provided services to a local exchange area during the
previous 12 months and that has never provided services to that
same local exchange area for a cumulative period of one year at any
time 1in the past to initiate services to that local exXxchange area;
and

(6) to require the quality of interexchange
telecommunications service provided in each exchange to be adequate
to protect the public interest and the interests of customers of
that exchange if the commission determines that service to a local
exchange has deteriorated to the point that long distance service
is not reliable.

SECTION 3. The Public Utility Regulatory Act (Article l446c,
Vernon's Texas Civil Statutes) is amended by adding Section 18A to
read as follows:

Sec. 18A. (a) In this section, "operator service" means any

service using live operator or automated operator functions for the

handling of telephone service such as toll calling via collect,

third number billing, and calling card services. Calls for which

the called party has arranged to be billed (800 service) shall not
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be considered operator services.

(b) Prior to the connection of each call the operator

service provider shall:

(1) announce the provider's name; and

(2) quote, at the caller's request, the rate and any

other fees or surcharges applicable to the call and charged by the

provider.

(c) An operator service provider shall furnish each entity

with which it contracts to provide operator service a sticker,

card, or other form of information approved by the commission for

each telephone that has access to the service and is intended to be

utilized by the public, unless the owner of the telephone has

received approval from the commission for an alternative form of

information. The information must state the provider's name, that

the operator service provider will provide rate information on the

caller's request, that the caller will be informed how to access

the 1local exchange carrier operator on request, and that any

complaint about the service may be made to the provider or the

commission at the designated telephone number. The operator

service provider shall reqgquire by contract that the entity

receiving the information display it on or near each of the

telephones that has access to the service and is intended for use

by the public.

(d) An ocperator service provider must, on request, inform

the caller how to access the operator for the local exchange

carrier serving the exchange from which the call is made. No

charge shall be made for this information.




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

26

27

H.B. No. 174

(e) An operator service provider shall include in its

contract with each entity through which it provides operator

service a requirement that the telephones subscribed to its

services shall allow access to the local exchange carrier operator

serving the exchange from which the call is made and to other

operator service providers. But in order to prevent fraudulent use

of its services, an operator service provider may block access if

the provider obtains a waiver for this purpose from the commission

or the Federal Communications Commission.

(f) The commission shall promulgate rules consistent with

the requirements of this section and any additional requirements

deemed necessary to protect the public interest by January 1, 1990.

All rules promulgated under this section shall be nondiscriminatory

and designed to promote competition which facilitates consumer

choice.

(9) The commission may investigate a complaint that it

receives concerning operator service. If the commission determines

that a person has violated or is about to violate this section, the

commission may, upon proper notice and evidentiary hearing, take

action to stop, correct, or prevent the violation.

(h) This section applies only to a telecommunications

utility who is not a dominant carrier. The commission is granted

all necessary power and authority under this Act to promulgate

rules and establish procedures for the purposes of enforcing and

implementing this section.

SECTION 4. Section 71, Public Utility Regulatory Act

(Article 1446c¢, Vernon's Texas Civil Statutes), is amended to read
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as follows:

Sec. 71. Whenever it appears to the commission that any
public utility or any other person or corporation is engaged in, or
is about to engage in, any act in violation of this Act or of any
order, rule, or regulation of the commission entered or adopted
under the provisions of this Act, or that any public utility or any
other person or corporation is failing to comply with the
provisions of this Act or with any such rule, regulation, or order,
the attorney general on request of the commission, in addition to
any other remedies provided herein, shall bring an action in a
court of competent jurisdiction in the name of and on behalf of the
commission against such public wutility or other person or
corporation to enjoin the commencement or continuation of any such
act, or to require compliance with such Act, rule, regulation, or

order. The attorney general may bring such an action to enforce

Section 18A of this Act regardless of whether the commission

requests the action.

SECTION 5. Subsections (a) and (b), Section 72, Public
Utility Regulatory Act (Article 1446¢c, Vernon's Texas Civil
Statutes), are amended to read as follows:

(a) Any public wutility, or nondominant telecommunications

utility [water-suppiy-er-sewer-serviee-eerperatien], or affiliated
interest that knowingly violates a provision of this Act, fails to
perform a duty imposed on it, or fails, neglects, or refuses to
obey an order, rule, regulation, direction, or requirement of the
commission or decree or judgment of a court, shall be subject to a

civil penalty of not less than $1,000 nor more than $5,000 for each
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offense.

(b) A public utility, or nondominant telecommunications

~utility [wa€er-suppiy-er-sewer-serviee-eerperatien], or affiliated

interest commits a separate offense each day it continues to
violate the provisions of Subsection (a) of this section.

SECTION 6. Article XIII, Public Utility Regulatory Act
(Article 1446¢c, Vernon's Texas Civil Statutes), 1s amended by
adding Section 93B to read as follows:

Sec. 93B. (a) In this section, "operator service" means a

service that uses a live operator or automated equipment to assist

. in the completion of communications over a telephone system. This

term shall not apply to similar operator services provided by local

exchange carriers.

(b) The amount a hotel or motel charges a guest or a patron

for a local telephone call, a credit card telephone call, a collect

telephone call, or a telephone call for which assistance from the

hotel or motel operator is not required may not exceed the amount

charged for a local coin call made from a public pay telephone.

(c) Each hotel or motel shall, on request of a guest,

provide to the guest the total cost per minute charged by the

operator service and long-distance carrier for the specific

long-distance telephone call the guest intends to make from the

room.

(d) If a hotel or motel contracts with an operator service,

the hotel or motel shall post adjacent to the telephone receiver in

each room a notice of the total charges, other than the cost per

minute charged by the long-distance carrier, charged by the
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operator service for making a long-distance call from the room.

The notice must also include:

(1) a statement that the hotel or motel will provide

to_the guest on request the total cost per minute charged by the

long-distance carrier for making a specific telephone call from the

room; and

(2) instructions for how the caller may get access to

the 1local exchange carrier operator and any interexchange service

provider.
SECTION 7. This Act takes effect September 1, 1989.

SECTION 8. The importance of this legislation and the
crowded condition of the calendars in both houses create an
emergency and an imperative public necessity that the
constitutional rule requiring bills to be read on three several

days in each house be suspended, and this rule is hereby suspended.

10




LEGISLATIVE BUDGET BOARD

Austin, Texas

FISCAL NOTE
March 30, 1989

T0: Honorable James E. "Pete" Laney, Chair In Re: House Bill No. 174
Committee on State Affairs By: Cavazos
House of Representatives
Austin, Texas

FROM: Jim Oliver, Director . |
In response to your request for a Fiscal Note on House Bill No. 174 (relating to

charges for the use of a motel or hotel telephone) this office has determined

the following:

No fiscal implication to the State or units of local government is
anticipated.

Criminal Justice Policy Impact Statement: No change in the sanctions
applicable to adults convicted of felony crimes is anticipated.

Source: LBB Staff: JO, JWH, AL, PA

71FHB174
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By: Cavazos, et al. (Senate Sponsor - Edwards) H.B. No. 174

(In the Senate - Received from the House May 12, 1989;
May 15, 1989, read first time and referred to Committee on State
Affairs; May 18, 1989, reported adversely, with favorable Committee
Substitute by the following vote: Yeas 8, Nays O; May 18, 1989,
sent to printer.)

COMMITTEE VOTE

Nay PNV Absent

Montford
Henderson
Armbrister
Caperton
Edwards
Glasgow
Green
Harris
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McFarland
Parmer
Washington
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COMMITTEE SUBSTITUTE FOR H.B. No. 174 By: Edwards

A BILL TO BE ENTITLED
AN ACT

relating to the regulation of operator service providers.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Subsection (c), Section 3, Public Utility
Regulatory Act (Article 1446c, Vernon's Texas Civil Statutes), is
amended to read as follows:

(c) The term "public wutility" or "utility," when used in
this Act, includes ‘any person, corporation, river authority,
cooperative corporation, or any combination thereof, other than a
municipal corporation or a water supply or sewer service
corporation, or their lessees, trustees, and receivers, now or
hereafter owning or operating for compensation in this state
equipment or facilities for:

(1) producing, generating, transmitting, distributing,
selling, or furnishing electricity ("electric utilities™
hereinafter) provided, however, that this definition shall not be
construed to apply to or include a qualifying small power producer
or qualifying cogenerator, as defined in Sections 3(17)(D) and
3(18)(C) of the Federal Power Act, as amended (16 U.S.C. Sections
796 (17)(D) and 796 (18)(C));

(2)(A) the conveyance, transmission, or reception of
communications over a telephone system as a dominant carrier as
hereinafter defined ("telecommunications wutilities" hereinafter);
provided that no person or corporation not otherwise a public
utility within the meaning of this Act shall be deemed such solely
because of the furnishing or furnishing and maintenance of a
private system or the manufacture, distribution, installation, or
maintenance of customer premise communications equipment and
accessories; and provided further that nothing in this Act shall be
construed to apply to telegraph services, television stations,
radio stations, community antenna television services, or

radio-telephone services that may be authorized under the Public:

Mobile Radio Services rules of the Federal Communications
Commission, other than such radio-telephone services provided by
wire-line telephone companies under the Domestic Public Land Mobile
Radio Service and Rural Radio Service rules of the Federal
Communications Commission; and provided further that interexchange
telecommunications carriers (including resellers of interexchange

telecommunications services), specialized communications common
carriers, other resellers of communications, [ard] other
communications carriers who convey, transmit, or receive

communications 1in whole or in part over a telephone system, and
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providers of operator services as defined in Section 18A(a) of this
Act (except that subscribers to customer-owned pay telephone
service shall not be deemed to be telecommunications utilities) who
are not dominant carriers are also telecommunications utilities,
but the commission's regulatory authority as to them is only as
hereinafter defined;

(B) "dominant carrier" when used in this Act
means (i) a provider of any particular communication service which
is provided in whole or in part over a telephone system who as to
such service has sufficient market power in a telecommunications
market as determined by the commission to enable such provider to
control prices in a manner adverse to the public interest for such
service in such market; and (ii) any provider of local exchange
telephone service within a certificated exchange area as to such
service. A telecommunications market shall be statewide until
January 1, 1985. After this date the commission may, if it
determines that the public interest will be served, establish
separate markets within the state. Prior to January 1, 1985, the
commission shall hold such hearings and require such evidence as is
necessary to carry out the public purpose of this Act and to
determine the need and effect of establishing separate markets.
Any such provider determined to be a dominant carrier as to a
particular telecommunications service in a market shall not be
presumed to be a dominant carrier of a different telecommunications
service in that market.

(3) The term "public utility" or "utility" shall not
include any person or corporation not otherwise a public utility
that furnishes the services or commodity described in any paragraph
of this subsection only to itself, its employees, or tenants as an
incident of such employee service or tenancy, when such service or
commodity is not resold to or used by others. The term "electric
utility" shall not include any person or corporation not otherwise
a public wutility that owns or operates in this state equipment or
facilities for producing, generating, transmitting, distributing,
selling, or furnishing electric energy to an electric utility, if
the equipment or facilities are used primarily for the production
and generation of electric energy for consumption by the person or
corporation.

SECTION 2. Subsection (c), Section 18, Public Utility
Regulatory Act (Article 1446c, Vernon's Texas Civil Statutes), is
amended to read as follows:

(c) E=xcept as provided by Section 18A of this Act, the [The]
commission shall only have the following jurisdiction over all
[tnterenehange] telecommunications wutilities [earriers-¢ineiuding

reseiiers---ef--—-interexehange--—-teieeemmunieatiens----serviees)7
speeiatiged--communtcations--commoOn--earriersr—-other--resetiers-of
eemmunieati3357--and-—ether--eemmunieatiens--earriers--whe-—eenvey7
transmétr—-er--reeeive--eemmanéeatiens--in—-wheie-er-in-part-ever-a

tetephoere-system] who are not dominant carriers:

(1) to require registration as provided in Subsection
(d) of this section;

(2) to conduct such investigations as are necessary to
determine the existence, impact, and scope of competition in the
telecommunications industry, including identifying dominant
carriers and defining the telecommunications market or markets, and
in connection therewith may call and hold hearings, issue subpoenas
to compel the attendance of witnesses and the production of papers
and documents, and make findings of fact and decisions with respect
to administering the provisions of this Act or the rules, orders,
and other actions of the commission; :

(3) to require the filing of such reports as the
commission may direct from time to time;

(4) to require the maintenance of statewide average
rates or prices of telecommunications service;

(5) to require that every local exchange area have
access to interexchange telecommunications service, except that an
interexchange telecommunications carrier must be allowed to
discontinue service to a local exchange area if comparable service
is available in the area and the discontinuance is not contrary to
the public interest. This section does not authorize the
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commission to require an interexchange telecommunications carrier
that has not provided services to a local exchange area during the
previous 12 months and .that has never provided services to that
same local exchange area for a cumulative period of one year at any
time in the past to initiate services to that local exchange area;
and

(6) to require the quality of interexchange
telecommunications service provided in each exchange to be adequate
to protect the public interest and the interests of customers of
that exchange if the commission determines that service to a local
exchange has deteriorated to the point that long distance service
is not reliable.

SECTION 3. The Public Utility Regulatory Act (Article 1446c,
Vernon's Texas Civil Statutes) is amended by adding Section 18A to
read as follows: ‘

Sec. 18A. (a) In this section: "operator service" means any
service using live operator or automated operator functions, for
the handling of telephone service such as toll calling via collect,
third number billing, and calling card services. Calls for which
the called party has arranged to be billed (800 service) shall not
be considered operator services.

(b) Prior to the connection of each call the operator
service provider shall:

(1) announce the provider's name; and

(2) quote, at the caller's request, the rate and any
other fees or surcharges applicable to the call and charged by the
provider.

(c) An operator service provider shall furnish each entity
with which it contracts to provide operator service a sticker,
card, or other form of information approved by the commission for
each telephone that has access to the service and is intended to be
utilized by the public, unless the owner of the telephone has
received approval from the commission for an alternative form of
information. The information must state the provider's name, that
the operator service provider will provide rate information on the
caller's request, that the caller will be informed how to access
the local exchange carrier operator on request, and that any
complaint about the service may be made to the provider or the
commission at the designated telephone number. The operator
service provider shall require by contract that the entity
receiving the information display it on or near each of the
telephones that has access to the service and is intended for use
by the public.

(d) An operator service provider must, on request, inform
the caller how to access the operator for the local exXchange
carrier serving the exchange from which the call is made. No
charge shall be made for this information.

(e) The commission shall adopt rules requiring an operator
service provider to include in its contract with each entity
through which it provides operator service a requirement that the
telephones subscribed to its services shall allow access to the
local exchange carrier operator serving the exchange from which the
call is made and to other telecommunications utilities; but in
order to prevent fraudulent use of its services, and ‘operator
service provider and individual entities through which it provides
operator services may block access if either obtains a waiver for
this purpose from the commission or the Federal Communications
Commission. The procedure and criteria for obtaining a waiver from
the Public Utility Commission shall be set forth in the
Commission'§ rules.

(f) The commission shall promulgate rules consistent with
the requirements of this section and any additional requirements
deemed necessary to protect the public interest by January 1, 1990.
All rules promulgated under this section shall be nondiscriminatory
and designed to promote competition which facilitates consumer
choice.

(g) The commission may investigate a complaint that it
receives concerning operator service. If the commission determines
that a person has violated or is about to violate this section, the
commission may, upon proper notice and evidentiary hearing, take
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action to stop, correct, or prevent the violation.

~(h) This section applies only to a telecommunications
utility who is not a dominant carrier. The commission is granted
all necessary power and authority under this Act to promulgate
rules and establish procedures for the purposes of enforcing and
implementing this section.

SECTION 4. Article XIII, Public Utility Regulatory Act
(Article 1446¢c, Vernon's Texas Civil Statutes), is amended by
adding Section 93B to read as follows:

The amount a hotel or motel charges for a local telephone
call, a credit card telephone call, a collect telephone call, or
any other local telephone call for which assistance from the hotel
or motel operator is not required may not exceed $.50.

SECTION 5. This Act takes effect September 1, 1989.

SECTION 6. The importance of this legislation and the
crowded condition of the calendars in both houses create an
emergency and an imperative public necessity that the
constitutional rule requiring bills to be read on three several
days in each house be suspended, and this rule is hereby suspended.

* * k% Kk *

Austin, Texas
May 18, 1989
Hon. William P. Hobby
President of the Senate

Sir:

We, your Committee on State Affairs to which was referred H.B. No.
174, have had the same under consideration, and I am instructed to
report it back to the Senate with the recommendation that it do not
pass, but that the Committee Substitute adopted in lieu thereof do
pass and be printed.

Montford, Chairman



LEGISLATIVE BUDGET BOARD

Austin, Texas

FISCAL NOTE
May 16, 1989

T0: Honorable John T. Montford, Chairman In Re: House Bill No. 174,
Committee on State Affairs as engrossed
Senate Chamber By: Cavazos

Austin, Texas
FROM: Jim Oliver, Director
In response to your request for a Fiscal Note on House Bill No. 174, as
engrossed (relating to regulation of telephone operator services) this office
has determined the following:

No fiscal implication to the State or units of local government is
anticipated.

Source: LBB Staff: JO, JWH, AL, CKM

71FHB174ae
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LEGISLATIVE BUDGET BOARD

Austin, Texas

FISCAL NOTE
March 30, 1989

TO: Honorable James E. "Pete" Laney, Chair In Re: House Bill No. 174
Committee on State Affairs By: Cavazos
House of Representatives
Austin, Texas

FROM: Jim Oliver, Director

In response to your request for a Fiscal Note on House Bill No. 174 (relating to
charges for the use of a motel or hotel telephone) this office has determined
the following:

No fiscal implication to the State or units of local government is
anticipated.

Criminal Justice Policy Impact Statement: No change in the sanctions
applicable to adults convicted of felony crimes is anticipated.

Source: LBB Staff: J0, JWH, AL, PA

71FHB174
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'BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

e
. By Cavazos H.B. No. 177

Substitute. the following for H.B. No. 174 :

By &IXA)W C.S.H.B. No. 174
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A BILL TO BE ENTITLED ’

SO AN ACT.. - , o

_The preyision ewnal J VoS ansn Lol st PO el i
21N . - -
relatlng ‘?Vf;gulatlon of operator—service prov1ders _§‘=~%~z~atﬁu,
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SECTION 1. Subsection (c), Section 3, Public Utility
Regulatory Act (Article 1446c, Vernon's Texas Civil Statutes), is
amended to read as follows:

(c) The term "public utility"” or "utility," when used in

this Act; includes any person, corporation, river authority,
cooperative corporation, or any combination thereof, other than a
municipal corporation or a water supply or sewer service
corporation, or their lessees, trustees, and receivers, now or
hereafter owning or operating for compensation in this state
equipment or fadilities for:
{'I (1) producing, generating, transmitting, distributing,
selling, or furnishing electricity ("electric utilities”
hereinafter) provided, however, that this definition shall ndt be
construed to apply to or include a qualifying small power
producer or qualifying cogenerator, as defined 1in Sections
3(17)(D) and 3(18)(C) of the Federal Power Act, as amended (16
U.S.C. Sections 796 (17)(D) and 796 (18)(C)):

(2) (A) the conveyance, transmission, orvreception of
communications over a telephone system as a dominant .carrier as
hereinafter defined ("telecommunications utilities"™ hereinafter);
provided that no person or corporation not otherwise a public
utility within the meaning of this Act shall be deemed such
solely because of the furnishing or furnishing and maintenance of

a private system or the manufacture, distribution, installation,




or maintenance of customer premise communications»equipment ahd
accessories; and provided further that nothing in this Act shall
be construed to apply to telegraph services, television stations,
radio stations, community antenna television services, or radio-
telephone services thét may be authorized under the Public Mobile
Radio Services rules of the Federal Communications Cqmmiséion,
other than such radio-telephone services provided by wire-line
telephone companies under the Domestic Public Land Mobile Radio
Service and Rural Radio Service rules of the Fe@eral
Communicétions Commission;  and provided further that
interexchange telecommunications carriers (including resellers of
interexchange telecommuniéations services), specialized
communications common carriers, other resellers of
communications, [ard] other communications carriers who convey,
transmit, or receive communications in whole or in part over a

telephone system, and providers of operator services as defined

in Section 18A(a) of this Act (except that subscribers to

customer-owned pay telephone service shall not be deemed to be

telecommunications utilities) who are not dominant carriers are

also telecommunications utilities, but the commission's
regulatory augpority as to them is only as hereinafter defined;
4?5;7(8) "dominant carrier" when used in this Act
means (i) a provider of any particular communication service
which is provided in whole or in part over a telephone system who
as .to such service has sufficient market power in a
telecommunications market as determined by the commission to
enable such provider to control prices in a manner adverse to the
public interest for such service in such market; and (ii) any
provider of local exchange telephone service within a
certificated exchange area as to such service. A
telecommunications market shall be statewide until January 1,
1985. After this date the commission may, if it determines that

the public interest will be served, establish separate markets

within the state. Prior to January 1, 1985, the commission shall




hold such hearings and require such evidence as is necessary to
carry out the public purpose of this Act and to determine the
need and effect of establishing separate markets. Any such
provider determined to be a dominant carrier as to a particular
telecommunications service in a market shall not be presumed to
be a dominant carrier of a different telecommunications service
in that market.

(3) The term "public utility®" or "utility" shall not
include any person or corporation not otherwise a pﬁblic utility
th;t furnishes the services or commodity described in any
paragraph of this subséction only to itself, its employees, or
tenants as an incident of such employee service or tenancy, when
such service or commodity is not resold to or used by others.
The term "electric wutility"™ shall not include any person or
corporation not otherwise a public utility that owns or operates
in this state equipment or facilities for producing, generating,
transmitting, distributing, selliﬁg, or furnishing electric
energy to an electric utility, if the equipment or.facilities are
used primarily for the production and generation of electric
energy for consumption by the person or corporation.

SECTION 2. Subsection (c), Section 18, Public Utility
Regulatory Act (Article 1l446c, Vernon's Texas Civil Statutes), is

amended to read as follows:

(c) Except as provided by Section 18A of this Act, the
[(The] commission shall only have the following jurisdiction over

all [+nterexchange] telecommunications utilities (eatriess

part—over—a—telephone—system] who are not dominant carriers:

(1) to require registration as provided in Subsection

(d) of this section;




(2) to conduct such investigations as are necessary to
determine the existence, impact, and scope of competition in the
telecommunications industry, including identifying dominant
carriers and defining the telecommunications market or markets,
and in connection therewith may call and hold hearings, issue
subpoenas to compel the attendance of witnesses and the
production of papers and documents, and make findings of fact and
decisions with respect to administering the provisions of this
Act or the rules, orders, and other actions of the commission;

(3) to require the filing of such reports as the
commission may direct from time to time;

(4) to require the maintenance of statewide average
rates or prices of telecommunications service;

(5) to require that every 1local exchange area have
access td interexchange telecommunications service, except that
an interexchange :elecommunicationé carrier must be allowed to
discontinue service to a local exchange area if comparable
service is available iﬁ the area and the discontinuance is not
contrary to the.public interest. This section does not authorize
the commission to require an interexchange telecommunications
carrier that has not provided services to a local exchange area
during the previous 12 months and that has never provided
services to that same.local exchange area for a cumulative period
of one year at aﬁy time in the past to initiate services to that
local exchange area; and

(6) to reguire the quality of interexchange
telecommunications service provided in each exchange to be
adequate to protect the public intefest and the interests of
customers of that exchange if the commission determines that
service to a local exchangé has deteriorated to the point that
long distance service is not ;eliable.

SECTION 3. The Public Utility Regulatory Act (Article
1446c, Vernon's Texas Civil Statutes) is amended by adding

Section 18A to read as follows:




Sec. 18A. (a) In this section "operator service" means any

service using live operator or automated operator functionsjrfor

the handling of telephone service such as toll calling via

‘ collect, third number billing, and calling card services. Calls

for which the called party -has arranged to be billed (800

service) shall not be considered operator services,

(b) Prior to the connection of each call the operator

service provider shall:

(1) announce the provider's name; and

(2) quote, at the caller's request, the rate and any

other fees or surcharges applicable to the call and charged by

the provider.

(c) An operator service provider shall furnish each entity

with which it contracts to provide operator service a sticker,

card, or other form of information approved by the commission for

each telephone that has access to the service and is intended to

be utilized by the public, unless the owner of the telephone has

received approval from the commission for an alternative form of

information. The information must state the provider's name,

that the operator service provider will provide rate information

on the caller's request, that the caller will be informed how to

access the local exchange carrier operator on request, and that

any complaint about the service may be made to the provider or

the commission at the designated telephone number. The operatbr

service provider shall require by contract that the entity

receiving the information display it on or near each of the

telephones that has access to the service and is intended for use

by the public.

(d) An operator service provider must, on request, inform

the caller how to access the operator for the local exchange

carrier serving the exchange from which the ‘call is made. No

charge shall be made for this information.

(e) The commission shall adopt rules requiring an operator

service provider to include in its contract with each entity




through which it provides operator service a requirement that the

telephones subscribed to its services shall allow access to the

local exchange carrier operator serving the exchange from which

the call is made and to other telecommunications utilities; but

in order to prevent fraudulent use of its services, an operator

service provider and individual entities through which it

provides operator services may block access if either obtains a

waiver for this purpose from the commission or the Federal

Communications Commission. The procedure and criteria for

obtaining a waiver from the -Public Utility Commission shall be

, 4
set forth in the Commission®s rules.

(f) The commission shall promulgate rules consistent with

the requirements of this section and any additional requirements

deemed necessary to protect the public interest by January 1,

1990. All rules promulgated under this section shall be

- +hiT
nondiscriminatory and designed to promote competition 'which’

facilitates consumer choice.

(gd) The commission may investigate a complaint that it

receives concerning operator services. If the commission

determines that an operator service provider has violated or is

about to violate this section, the commission may, upon proper

notice and evidentiary hearing, take action to stop, correct, or

prevent the violation.

(h) This section applies only to a telecommunications

4 . o .
utilitf\whe/is not a dominant carrier. The commission is granted

all necessary power and authority under this Act to promulgate

rules and establish procedures for the purposes of enforcing and

implementing this section.

SECTION 4. Article XIII, Public Utility Regulatory Act
(Article 1446c, Vernon's Texas Civil Statutes), is amended by

adding Section 93B to read as follows: £1¢3

-7 '?‘\/{' P
;é;ﬁif“; The amount a hotel or motel charges for a local telephone

call, a credit card telephone call, a collect telephone call, or

any other local telephone call for which assistance from the

A
et f

hotel or motel operator is not required may not exceed $.:504
7
-6-
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SECTION \¥ This Act takes effect September 1, 1989.
g
SECTION ¥, The importance of this legislation and the

crowded condition of the calendars in both houses create an
emergency and an imperative public necessity that the
constitutional rule requiring bills to be read on three several

days 1in each house be suspended, and this rule is hereby

suspended.
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Amend C.S.H.B. 174 on page , line » by inserting new

“~

Sections”5 and 6 to read as follows and by renumbering subsequent

seétions accordingly:

/'x i . U )

2 SECTION 5. The Public Utility Regulatory Act (Article 1446c,
Vernon's Texas Civil Statutes) is amended by adding Section 96A to

read as follows:

Sec. 96A. (a) The commission shall adopt and enforce rules

establishing a statewide telecommunications relay access service

for the hearing-i@paired and speech-impaired using specialized

communications equipment such as telecommunications devices for the

deaf (TDD) and operator translations. The purpose of this section

is to provide for the uniform and coordinated provision of the

service on a statewide basis by one telecommunications carrier.

(b) On or before January 1, 1990, the commission shall adopt

rules establishing a statewide telecommunications relay access

service for the hearing-impaired and speech-impaired with the

following provisions:

(1) the service shall provide the hearing-impaired and

speech-impaired with access to the telecommunications network in

Texas egual to that provided other customers;

(2) the service shall begin on or before September 1,

(3) the service shall consist of the following:

(A) switching and transmission of the call;

1 "~ MAY 22 1989
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(B) verbal and print translations by either live

or automated means between hearing-impaired and speech-impaired

individuals who use TDD equipment or similar automated devices and

others who do not have such equipment; and

(C) other service enhancements proposed by the

carrier and approved by the commission;

-#. {4) the calling or called party shall bear no charge

for calls originating and terminating within the same local calling

area;

(5) the calling or called party shall bear one-half of

the total charges established by contract with the commission for

intrastate interexchange calls;

(6) as specified in its contract with the commission,

charges related to providing the service which are not borne by a

calling or called party pursuant to Subdivisions (4) and (5) of

this subsection shall be funded from the universal service fund;

(7) local exchange carriers shall not impose

interexchange carrier access charges on calls which make use of

this service and which originate and terminate in the same local

calling area;

(8) local exchange carriers shall provide billing and

collection services in support of this service at just and

reasonable rates; and

(8) if the commission orders a local exchange company

to provide for a trial telecommunications relay access service for

the hearing-impaired or speech-impaired, all pertinent costs and

X
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design information from this trial shall be available to the

general public.

(c) The commission shall allow telecommunications utilities

to recover their universal service fund assessment related to this

service through a surcharge which the utility may add to its

customers' bills. The commission shall specify how the amount of

the surcharge is to be determined by each utility. If a utility

chooses to impose the surcharge, the bill shall list the surcharge

as the "universal service fund surcharge."

:;/\_I/‘I/ .

shall require that no less than 55 percent of such funds shall comé

-from local exchange-carriers.-

i

(e) On or before April 1, 1990, the commission shall select

the telecommunications carrier which will provide the statewide

telecommunications relay access service for the hearing-impaired

and speech-impaired. In awarding the contract for this service,

the commission shall make a written award of the contract to the

offerer whose proposal 1is the most advantageous to the state,

considering price, the interests of the hearing-impaired and

speech-impaired community 3in having access to a high quality and

technologically advanced telecommunications system, and all other

factors listed in the commission's request for proposals. The

commission shall consider each proposal in a manner that does not

disclose the contents of the proposal to competing offerers. The

commission's evaluation of the proposals shall include:

(1) charges for the service;

4d)«~Forv:the purpose of funding this service, the commission,
/.

»
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(2) service enhancements proposed by the offerers:

(3) technological sophistication of the network

proposed by the offerers; and

(4) the proposed commencement date for the service.

(f) The telecommunications carrier providing the service

shall be compensated for providing such service at rates, terms,

and conditions established in its contract with the commission.

This compensation may include a return on the investment recquired

to provide the service and compensation for wunbillable and

uncollectible calls placed through the service, provided that

compensation ‘for unbillable and uncollectible calls shall be

subject to a reasonable limitation as determined by the commission.

(g) On or before September 15, 1989, the commission shall

appoint an advisory committee to assist the commission in

administering this section.

(1) The advisory committee shall be composed of:

(A) two deaf persons recommended by the Texas

Association of the Deaf;

(B) one hearing-impaired person recommended by

Self-Help for the Hard of Hearing;

(C) one hearing-impaired person recommended by

the American Association of Retired Persons;

(D) one deaf and blind person recommended by the

Texas Deaf/Blind Association;

(E) one speech-impaired person and one

speech-impaired and hearing-impaired person recommended by the

e
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Coalition of Texans with Disabilities;

(F) two representatives of telecommunications

utilities, one representing a nonlocal exchange utility and one

representing a local exchange carrier, chosen from a list of

candidates provided by the Texas Telephone Association;

(G) two persons, at least one of whom is deaf,

with experience in providing relay services recommended by the

Texas Commission for the Deaf; and

(H) two public members recommended by

organizations representing consumers of telecommunications

services.

(2) The commission shall appoint advisory committee

members based on recommended lists of candidates submitted in

accordance with Paragraph (F) of Subdivision (1) of this

subsection.

(3) The advisory committee shall monitor the

establishment, administration, and promotion of the statewide

telecommunications relay access service and advise the commission

in pursuing a service which meets the needs of the hearing-impaired

and speech-impaired 1in communicating with other users of

telecommunications services.

(4) The terms of office of each member of the advisory

committee shall be two vyears. A member whose term has expired

shall continue to serve until a qualified replacement is appointed.

(5) The members of the advisory committee shall serve

without compensation but shall be entitled to reimbursement at
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rates established for state employees for travel and per diem

incurred in the performance of their official duties.

(6) The commission shall reimburse members of the

advisory committee in accordance with Subdivision (5) of this

subsection and shall provide clerical and staff support to the

advisory committee, including a secretary to record the committee

meetings.

(7) The commission's costs associated with the

- advisory committee shall be reimbursed from the universal service

fund.

SECTION 6. Subsection (a), Section 98, Public Utility
Regulatory Act (Article 1446¢c, Vernon's Texas Civil Statutes), is
amended to read as follows: ,

(a) The commission shall adopt and enforce rules requiring
local exchange companies to establish a universal service fund to
assist local exchange companies in providing basic local exchange
service at reasonable rates in high cost rural areas, to reimburse

local exchange companies for revenues lost as a result of providing

tel-assistance service under this Act, to reimburse the

telecommunications carrier providing the statewide

telecommunications relay access service for the hearing-impaired

and speech-impaired as authorized in Section 96A of this Act, and

to reimburse the Texas Department of Human Services and the Public
Utility Commission of Texas for costs incurred in implementing the

provisions of this article.
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AMENDMENT TO FLOOR AMENDMENT NO.’ BY

LY

P

Amend Agenﬂment%:;. —ipe C.S.H.B. 174, on page 3, line 10, by striking
subsection (d) in its entirety and substituting a new subsection (d) to
.read as follows:

o

R

. (d) For the purpose of funding the start-up costs of this service
\\‘ and for the (first year of the Service, the  Lommlssion shall
J require that 553 of the funds shall come from 0
, Carriers and that 45% of the funds shall come from all other
. telecommunications utilities. At the end of the first year of the
‘ service, the Commission shall set the appropriate assessments IoOr
the funding of the service by all telecommunications utilities.
In setting the appropriate assessments atter the Iirst year IOL
funding of the service, the fommission shall consigder  tne.
aggregate calling pattern of the users of the service and all
other factors found appropriate and in the public interest by the.
Commission. The fommission shall review the assessments annually -

and adjust The acsessments as found appropriate nereunder.

MAY 23 1989 :

FAN
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AMENDMENT TO

FLOOR AMENDMENT NO. Z : By:

Amend C.S.H.B. 174, SECTION 1, page 3, lines 10 12, by
deleting all of said lines and 1nseg§;ng the follow1ng in lieu .
thereof: " (d) for the purpose of ﬁundlng this service, the
commission shall calculate from/dhta provided by the service
provider and the local exch e carriers on a quarterly basis a
percentage of the relay acfess service messages that originate
and terminate within 97I6ca1 calling area as compared to the
total number of messages of the service by customers and
require that no ess than that percentage of such funds shall
come from log¢al- -exchange carriers. For the first quarter the
service 1sﬂprov1ded, the commission may estimate the percentage

of fun rﬁg that shall come from local exchange carrlers.
) /YC : L #o ‘rﬂﬂbl ff@‘;
( P [V a ’ 6; ’
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SENATE AMENDMENTS . ...

2nd Printing

By Cavazos, et al. H.B. No. 174

A BILL TO BE ENTITLED
AN ACT
relating to the regulation of telephone operator services.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Subsection (c), Section 3, Public Utility
Regulatory Act (Article 1446c, Vernon's Texas Civil Statutes), is
amended to read as follows:

(c) The term "public utility" or "utility," when used in
this Act, includes any person, corporation, river authority,
cooperative corporation, or any combination thereof, other than a
municipal corporation or a water supply or sewer service
corporation, or their lessees, trustees, and receivers, now or
hereafter owning or operating for compensation in this state
equipment or facilities for:

(1) producing, generating, transmitting, distributing,
selling, or furnishing electricity ("electric utilities"
hereinafter) provided, however, that this definition shall not be
construed to apply to or include a qualifying small power producer
or qualifying cogenerator, as defined in Sections 3(17)(D) and
3(18)(C) of the Federal Power Act, as amended (16 U.S.C. Sections
796 (17)(D) and 796 (18)(C));

(2)(A) the conveyance, transmission, or reception of
communications over a telephone system as a dominant carrier as
hereinafter defined ("telecommunications utilities" hereinafter);

provided that no person or corporation not otherwise a public
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H.B. No. 174
utility within the meaning of this Act shall be deemed such solely
because of the furnishing or furnishing and maintenance of a
private system or the manufacture, distribution, installation, or
maintenance of customer premise communications equipment and
accessories; and provided further that nothing in this Act shall be
construed to apply to telegraph services, television stations,
radio stations, community antenna television services, or
radio-telephone services that may be authorized under the Public
Mobile Radio Services rules of the Federal Communications
Commission, other than such radio-telephone services provided by
wire-line telephone companies under the Domestic Public Land Mobile
Radio Service and Rural Radio Service rules of the Federal
Communications Commission; and provided further that interexchange
telecommunications carriers (including resellers of interexchange
telecommunications services), specialized communications common
carriers, other resellers of communications, [end ] other
communications carriers who convey, transmit, or receive
communications in whole or in part over a telephone system, and

providers of operator services as defined in Section 18A(a) of this

Act (except that subscribers to customer-owned pay telephone

service shall not be deemed to be telecommunications utilities) who

are not dominant carriers are also telecommunications utilities,
but the commission's regulatory authority as to them is only as
hereinafter defined;

(B) '"dominant carrier" when used in this Act
means (1) a provider of any particular communication service which

is provided in whole or in part over a telephone system who as to
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such service has sufficiént market power in a telecommunications
market as determined by the commission to enable such provider to
control prices in a manner adverse to the public interest for such
service in such market; and (ii) any provider of local exchange
telephone service within a certificated exchange area as to such
service. A telecommunications market shall be statewide until
January 1, 1985. After this date the commission may, if it
determines that the public interest will be served, establish
separate markets within the state. Prior to January 1, 1985, the
commission shall hold such hearings and require such evidence as is
necessary to carry out the public purpose of this Act and to
determine the need and effect of establishing separate markets.
Any such provider determined to be a dominant carrier as to a
particular telecommunications service in a market shall not be
presumed to be a dominant carrier of a different telecommunications
service in that market.

(3) The term "public utility" or "utility" shall not
include any person or corporation not otherwise a public utility
that furnishes the services or commodity described in any paragraph
of this subsection only to itself, its employees, or tenants as an
incident of such employee service or tenancy, when such service or
commodity is not resold to or used by others. The term "electric
utility" shall not include any person or corporation not otherwise
a public utility that owns or operates in this state equipment or
facilities for producing, generating, transmitting, distributing,
selling, or furnishing electric energy to an electric wutility, if

the equipment or facilities are used primarily for the production
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and generation of electric energy for consumption by the person or
corporation.

SECTION 2. Subsection (c), Section 18, Public Utility
Regulatory Act (Article 1446c, Vernon's Texas Civil Statutes), is
amended to read as follows:

(c) Except as provided by Section 18A of this Act, the [Fhe]

commission shall only have the following jurisdiction over all
[tnteresnchange] telecommunications utilities [earriers--¢ineluding
reseiiers----ef----in%erexehange----teieeemmunieatiens---serviees)7
speeiaiized-eemmuniea%iens--eemmen—-earrier57--ether--reseiiers--ef
eemmunieatien37-—and--ether—-eemmunieatiens--earriers--whe--eenveyT
transmit7-er-reeeive-eemmunieatiens-in-whe&e--er--in--part--ever--a
tetepheone-system] who are not dominant carriers:

(1) to require registration as provided in Subsection
(d) of this section;

(2) to conduct such investigations as are necessary to
determine the existence, impact, and scope of competition in the
telecommunications industry, including identifying dominant
carriers and defining the telecommunications market or markets, and
in connection therewith may call and hold hearings, issue subpoenas
to compel the attendance of witnesses and the production of papers
and décuments, and make findings of fact and decisions with respect
to administering the provisions of this Act or the rules, orders,
and other actions of the commission;

(3) to require the filing of such reports as the
commission may direct from time to time;

(4) to require the maintenance of statewide average
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rates or prices of telecommunications service;

(5) to require that every local exchange area have
access to interexchange telecommunications service, except that an
interexchange telecommunications carrier must be allowed to
discontinue service to a local exchange area if comparable service
is available in the area and the discontinuance is not contrary to
the public interest. This section does not authorize the
commission to require an interexchange telecommunications carrier
that has not provided services to a local exchange area during the
previous 12 months and that has never provided services to that
same local exchange area for a cumulative period of one year at any
time in the past to initiate services to that local exchange area;
and

(6) to require the quality of interexchange
telecommunications service provided in each exchange to be adequate
to protect the public interest and the interests of customers of
that exchange if the commission determines that service to a local
exchange has deteriorated to the peint that long distance service
is not reliable.

SECTION 3. The Public Utility Regulatory Act (Article 1446c,
Vernon's Texas Civil Statutes) is amended by adding Section 18A to
read as follows:

Sec. 18A. (a) In this section, "operator service" means any

service using live operator or automated operator functions for the

handling of telephone service such as toll calling via collect,

third number billing, and calling card services. Calls for which

the called party has arranged to be billed (800 service) shall not
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be considered operator services.

(b) Prior to the connection of each call the operator

service provider shall:

(1) announce the provider's name; and

(2) gquote, at the caller's request, the rate and any

other fees or surcharges applicable to the call and charged by the

provider.

(c) An_operator service provider shall furnish each entity

with which it contracts to provide operator service a sticker,

card, or other form of information approved by the commission for

each telephone that has access to the service and is intended to be

utilized by the public, unless the owner of the telephone has

received approval from the commission for an alternative form of

information. The information must state the provider's name, that

the operator service provider will provide rate information on the

caller's request, that the caller will be informed how to access

the 1local exchange carrier operator on request, and that any

complaint about the service may be made to the provider or the

commission at the designated telephone number. The operator

service provider shall require by contract that the entity

receiving the information display it on or near each of the

telephones that has access to the service and is intended for use

by the public.

{d) An operator service provider must, on request, inform

the caller how to access the operator for the local exchange

carrier serving the exchange from which the call is made. No

charge shall be made for this information.
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(e) An operator service provider shall include in its

contract with each entity through which it provides operator

service a requirement that the telephones subscribed to its

services shall allow access to the local exchange carrier operator

serving the exchange from which the call is made and to other

operator service providers. But in order to prevent fraudulent use

of its services, an operator service provider may block access if

the provider obtains a waiver for this purpose from the commission

or the Federal Communications Commission.

(f) The commission shall promulgate rules consistent with

the requirements of this section and any additional requirements

deemed necessary to protect the public interest by January 1, 1990.

All rules promulgated under this section shall be nondiscriminatory

and designed to promote competition which facilitates consumer

choice.

(9) The commission may investigate a complaint that it

receives concerning operator service. If the commission determines

that a person has violated or is about to violate this section, the

commission may, upon proper notice and evidentiary hearing, take

action to stop, correct, or prevent the violation.

(h) This section applies only to a telecommunications

utility who is not a dominant carrier. The commission is granted

all necessary power and authority under this Act to promulgate

rules and establish procedures for the purposes of enforcing and

implementing this section.

SECTION 4. Section 71, Public Utility Regulatory Act

(Article 1446¢c, Vernon's Texas Civil Statutes), is amended to read
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as follows:

Sec. 71. Whenever it appears to the commission that any
public utility or any other person or corporation is engaged in, or
is about to engage in, any act in violation of this Act or of any
order, rule, or regulation of the commission entered or adopted
under the provisions of this Act, or that any public utility or any
other peréon or corporation is failing to comply with the
provisions of this Act or with any such rule, regulation, or order,
the attorney general on request of the commission, in addition to
any other remedies provided herein, shall bring an action in a
court of competent jurisdiction in the name of and on behalf of thé
commission against such public utility or other person or
corporation to enjoin the commencement or continuation of any such
act, or to require compliance with such Act, rule, regulation, or

order. The attorney general may bring such an action to enforce

Section 18A of this Act regardless of whether the commission

requests the action.

SECTION 5. Subsections (a) and (b), Section 72, Public
Utility Regulatory Act (Article 1446¢c, Vernon's Texas Civil
Statutes), are amended to read as follows:

(a) Any public wutility, or nondominant telecommunications

utility [water-suppiy-ef-sewer-serviee-eerperatien], or affiliated
interest that knowingly violates a provision of this Act, fails to
perform a duty imposed on it, or fails, neglects, or refuses to
obey an order, rule, regulation, direction, or requirement of the
commission or decree or judgment of a court, shall be subject to a

civil penalty of not less than $1,000 nor more than $5,000 for each
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offense.

(b) A public wutility, or nondominant telecommunications

utility [water-suppiy-er—sewer-serviee-eerperatien], or 'affiliated
interest commits a separate offense each day it continues to
violate the provisions of Subsection (a) of this section.

SECTION 6. Article XIII, Public Utility Regulatory Act
(Article 1446c, Vernon's Texas Civil Statutes), is amended by
adding Section 93B to read as follows:

Sec. 93B. (a) In this section, "operator service" means a

service that uses a live operator or automated equipment to assist

in the completion of communications over a telephone system. This

term shall not apply to similar operator services provided by local

exchange carriers.

(b) The amount a hotel or motel charges a guest or a patron

for a local telephone call, a credit card telephone call, a collect

telephone call, or a telephone call for which assistance from the

hotel or motel operator is not required may not exceed the amount

charged for a local coin call made from a public pay telephone.

(¢c) Each hotel or motel shall, on request of a guest,

provide to the guest the total cost per minute charged by the

operator service and long-distance carrier for the specific

long-distance telephone call the guest intends to make from the

room.

(d) If a hotel or motel contracts with an operator service,

the hotel or motel shall post adjacent to the telephone receiver in

each room a notice of the total charges, other than the cost per

minute charged by the long-distance carrier, charged by the
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operator service for making a long-distance call from the room.

The notice must also include:

(1) a statement that the hotel or motel will provide

to the guest on request the total cost per minute charged by the

long-distance carrier for making a specific telephone call from the

room; and

(2) instructions for how the caller may get access to

the 1local exchange carrier operator and any interexchange service

provider.

SECTION 7. This Act takes effect September 1, 1989.

SECTION 8. The importance of this legislation and the
crowded condition of the calendars in both houses create an
emergency and an imperative public necessity that the
constitutional rule requiring bills to be read on three several

days in each house be suspended, and this rule is hereby suspended.

10



By Cavazos

Substitute the following for H.B. No. 174

By &[WMM C.S.H.B. No. 174

A BILL TO BE ENTITLED

AN ACT

relating to requlation of operator service providers.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Subsection (c), Section 3, Public Utility
Reqgulatory Act (Article 1446c, Vernon's Texas Civil Statutes), is
amended to read as follows:

(c) The term "public utility" or "utility," when used in

this Act, includes any person, corporation, river authority,

cooperative corporation, or any combination thereof, other than a -

municipal corporation or a water supply or sewer service
corporation, or their lessees, trustees, and receivers, now or
hereafter owning or operating for compensation in this state
equipment or facilities for:

(1) producing, generating, transmitting, distributing,
selling, or furnishing electricity ("electric utilities"”
hereinafter) provided, however, that this definition shall not be
construed to apply to or include a qualifying small power
producer or qualifying cogenerator, as defined in Sections
3(17)(D) and 3(18)(C) of the Federal Power Act, as amended (16
U.S.C. Sections 796 (17)(D) and 796 (18)(C));

(2)(A) the conveyance, transmission, or reception of
communications over a telephone system as a dominant .carrier as
hereinafter defined ("telecommunications utilities" hereinafter); .
provided that no person or corporation not otherwise a public
utility within the meaning of this Act shall be deemed such
solely because of the furnishing or furnishing and maintenance of

a private system or the manufacture, distribution, installation,

[



or maintenance of customer premise communications'equipmeﬁt ahd
accessories; and provided further that nothing in this Act shall
be construed to apply to telegraph services, television stations,
radio stations, community antenna television services, or radio-
telephone services that may be authorized under the Public Mobile
Radio Services rules of the Federal Communications Commission,
other than such radio-telephone services provided by wire-line
telephone companies under the Domestic Public Land Mobile Radio
Service and Rural Radio Service rules of the FPederal
Communications Commission;  and provided further that
interexchange telecommunications carriers (including resellers of
interexchange telecommunications services), specialized
communications common carriers, other resellers of
communications, [amrd] other communications carriers who convey,
transmit, or receive communications in whole or in part over a

telephone system, and providers of operator services as defined

in Section 18A(a) of this Act (except that subscribers to

customer-owned pay telephone service shall not be deemed to be

telecommunications utilities) who are not dominant carriers are

also telecommunications utilities, but the commission's
regulatory authority as to them is only as hereinafter defined;
(B) "dominant carrier" when used in this Act
means (i) a provider of any particular communication service
which is provided in whole or in part over a telephone system who
as 'to such service has sufficient market power in a
telecommunications market as determined by the commission to
enable such provider to control prices in a manner adverse to the
public interest for such service in such market; and (ii) any
provider of local exchange telephone service within a
certificated exchange area as to such service. A
telecommunications market shall be statewide until January 1,
1985. After this date the commission may, if it determines that
the public interest will be served, establish sgeparate markets

within the state. Prior to January 1, 1985, the commission shall

2
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hold such hearings and require such evidence as is necessary to
carry out the public purpose of this act and to determine the
need and effect of eétablishing separate markets. Any such
provider determined to be a dominant carrier as to a particular
telecommunications service in a market shall not be presumed to
be a dominant carrier of a different telecommunications service
in that market.

(3) The term "public utility®” or "utility" shall not
include any person or corporation not otherwise a pPublic utility
that furnishes the services or commodity described in any
paragraph of this subséction only to itself, its employees, or
tenants as an incident of such employee service or tenancy, when
such service or commodity is not resold to or used by others.
The term "electric utility® shall not include any person or
corporation not otherwise a public utility that owns or operates
in this state equipment or facilities for producing, generating,
transmitting, distributing, selliﬁg, or furnishing electric
energy to an electric utility, if the equipment or facilities are
used primarily for the production and generation of electric
energy for consumption by the person or corporation.

SECTION 2. Subsection (c¢), Section 18, Public Utility
Regulatory Act (Article 1l446c, Vernon'g Texas Civil Statutes), is
amended to read as follows:

(c) Except as provided by Section 18A of this Act, the

[The] commission shall only have the following jurisdiction over

all [ipterenchange] telecommunications utilities (ebsiess

paée—eves—a—%e%ephene—aysﬁem] who are not dominant carriers:

(1) to require regist:ation as provided in Subsection

(d) of this section;

3



(2) to conduct such investigations as are necessary to
determine the existence, impact, and Scope of competition in the
telecommunications industry, including identifying dominant
carriers and defining the telecommunications market or markets,
and in connection therewith may call and hold hearings, issue
subpoenas to compel the attendance of witnesses and the
production of papers and documents, and make findings of fact and
decisions with respect to administering the provisions of this
Act or the rules, orders, and other actions of the commission;

(3) to require the filing of such reports as the
commission may direct from time to time;

(4) to require the maintenance of statewide average
rates or prices of telecommunications service;

(5) to require that every local exchange area have
access td interekchange telecommunications service, except that
an interexchange telecommunications carrier must be allowed to
discontinue service to a local exchange area if comparable
service is available in the area and the discontinuance is not
contrary to the public interest. This section does not authorize
the commission to require an interexchange telecommunications
carrier that has not provided services to a local exchange area
during the previous 12 months and that has never provided
services to that same local exchange area for a cumulative period
of one year at any time in the past to initiate services to that
local exchange area; and

(6) to require the quality of interexchange
telecommunications service provided in each exchange to be
adequate to protect the public interest and the interests of
customers of that exchange if the commission determines that
service to a local exchange has deteriorated to the point that
long distance service is not reliable.

SECTION 3, The Public Utility Regulatory Act (Article
1446c, Vernon's Texas Civil Statutes) is amended by adding
Section 18A to read as follows:

3
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Sec. 18A. (a) In this section "operator service"” means any

service using live operator or automated operator functions, for

the handling of telephone service such as toll calling via

A collect, third number billing, and calling card services. Calls

for which the called party has arranged to be billed (800

service) shall not be considered operator services.

(b) Prior to the connection of each call the operator

service provider shall:

(1) announce the provider's name; and

(2) quote, at the caller's request, the rate and any

other fees or surcharges applicable to the call and charged by

the provider.

(c) An operator service provider shall furnish each entity

with which it contracts to provide operator service a sticker,

card, ot other form of information approved by the commission for

each telephone that has access to the service and is intended to

be utilized by the public, unless the owner of the telephone has

received approval from the commission for an alternative form of

information. The information must state the provider's name,

that the operator service provider will provide rate information

on the caller's request, that the caller will be informed how to

access the local exchange carrier operator on request, and that

any complainf about the service may be made to the provider or

the commission at the designated telephone number. The operator

service provider shall require by contract that the entity

receiving the information display it on or near each of the

telephones that has access to the service and is intended for use

by the public.

(d) An operator service provider must, on request, inform

the caller how to access the operator for the local exchange

carrier serving the exchange from which the ‘call is made. No

charge shall be made for this information.

(e) The commission shall adopt rules requiring an operator

service provider to include in its contract with each entity

|5
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through which it provides operator service a requirement that the

telephones subscribed to its services shall allow access to the

local exchange carrier operator serving the exchange from which

the call is made and to other telecommunications utilities; but

in order to prevent fraudulent use of its services, an operator

service provider and individual entities through which it

provides operator services may block access if either obtains a

waiver for this purpose from the commission or the Federal

Communications Commission. The procedure and criteria for

obtaining a waiver from the Public Utility Commission shall be

set forth in the Commission®s rules.

{(f) The commission shall promulgate rules consistent with

the reguirements of this section and any additional requirements

deemed necessary to protect the public interest by January 1,

1990. All rules promulgated under this section shall be

nondiscriminatory and designed to promote competition which

facilitates consumer choice.

{9) The commission may investigate a complaint that it

receives concerning operator services. If the commission

determines that an operator service provider has violated or is

about to violate this section, the commission may, upon proper

notice and evidentiary hearing, take action to stop, correct, or

prevent the violation.

{h) This section applies only to a telecommunications

utility who is not a dominant carrier. The commission is granted

all necessary power and authority under this Act to promulgate

rules and establish procedures for the purposes of enforcing and

implementing this section.

SECTION 4. Article XIII, Public Utility Regulatory Act
(Article 1446c, Vernon's Texas Civil Statutes), is amended by
adding Section 93B to read as follows:

The amount a hotel or motel charges for a local telephone

call, a credit card telephone call, a collect telephone call, or

any other local telephone call for which assistance from the

hotel or motel operator is not required may not exceed $.50.
o
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SECTION 5. This Act takes effect Septembef 1, 1989,

SECTION 6. The importance of this legislation and the
crowded condition of the calendars in both houses create an
emergency and an imperative public necessity that the
constitutional rule requiring bills to be read on three several
days in each house be suspended, and this tule is hereby

suspended.
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Amend C.S.H.B. 174 on page ___, 1line __ , by insertiﬁg new
Sections 5 and 6 to read as follows and by ;enumbering subsequent
sections accordingly:
SECTION 5. The Public Utility Regulatory Act (Article 1446c,
Vernon's Texas Civil Statutes) is amended by adding Section 96A to

read as follows:

Sec. 96A. (a) The commission shall adopt and enforce rules

establishing a statewide telecommunications relay access service

for the hearing-i@paired and speech-impaired using specialized

communications equipment such as telecommunications devices for the

deaf (TDD) and operator translations. The purpose of this section

is to provide for the uniform and coordinated provision of the

service on a statewide basis by one telecommunications carrier.

(b) On or before January 1, 1990, the commission shall adopt

rules establishing a statewide telecommunications relay access

service for the hearing-impaired and speech-impaired with the

following provisions:

(1) the service shall provide the hearing-impaired and

speech-impaired with access to the telecommunications network in

Texas equal to that provided other customers;

(2) the service shall begin on or before September 1,

1990;

(3) the service shall consist of the following:

{A) switching and transmission of the call;

AMWEE/Q
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(B) verbal and print translations by either live

or automated means between hearing-impaired and speech~-impaired

individuals who use TDD equipment or similar automated devices and

others who do not have such equipment; and

(C) other service enhancements proposed by the

carrier and approved by the commission;

(4) the calling or called party shall bear no charge

for calls originating and terminating within the same local calling

area,;

(S5) the calling or called party shall bear one-half of

the total charges established by contract with the commission for

intrastate interexchange calls;

{(6) as specified in its contract with the commission,

charges related to providing the service which are not borne by a

calling or called party pursuant to Subdivisions (4) and (5) of

this subsection shall be funded from the universal service fund;

(7) local exchange carriers shall not impose

interexchange carrier access charges on calls which make use of

this service and which originate and terminate in the same 1local

calling area:

{8) local exchange carriers shall provide billing and

collection services in support of this service at just and

reasonable rates; and

(9) if the commission orders a local exchange company

to provide for a trial telecommunications relay access service for

the hearing-impaired or speech-impaired, all pertinent costs and

b
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design information from this trial shall be available to the

general public.

(c) The commission shall allow telecommunications utilities

to recover their universal service fund assessment related to this

service through a surcharge which the wutility may add to its

customers' bills. The commission shall specify how the amount of

the surcharge is to be determined by each utility. If a utility

chooses to impose the surcharge, the bill shall list the surcharge

as_the "universal service fund surcharge."

(d) For the purpose of funding this service, the commission

shall require that no less than 55 percent of such funds shall come

from local exchange carriers.

{(e) On or before April 1, 1990, the commission shall select

the telecommunications carrier which will provide the statewide

telecommunications relay access service for the hearing-impaired

and speech-impaired. In awarding the contract for this service,

the commission shall make a written award of the contract to the

offerer whose proposal is the most advantageous to the state,

considering price, the interests of the hearing-impaired and

speech-impaired community in having access to a high quality and

technologically advanced telecommunications system, and all other

factors listed in the commission's request for proposals. The

commission shall consider each proposal in a manner that does not

disclose the contents of the proposal to competing offerers. The

commission's evaluation of the proposals shall include:

(1) charges for the service;




O O 3 o0 U b

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

{2) service enhancements proposed by the offerers;

(3) technological sbphistication of the network

proposed by the offerers; and

(4) the proposed commencement date for the service.

(f) The telecommunications carrier providing the service

shall be compensated for providing such service at rates, terms,

and conditions established in its contract with the commission.

This compensation may include a return on the investment reguired

to provide the service and compensation for unbillable and

uncollectible calls placed through the service, provided that

compensation for wunbillable and uncollectible calls shall be

subject to a reasonable limitation as determined by the commission.

{g) ©On or before September 15, 1989, the commission shall

appoint an advisory committee to assist the commission in

administering this section.

(1) The advisory committee shall be composed of:

(A) two deaf persons recommended by the Texas

Association of the Deaf;

(B) one hearing-impaired person recommended by

Self-Help for the Hard of Hearing;

(C) one hearing-impaired person recommended by

the American Assocjiation of Retired Persons;

(D) one deaf and blind person recommended by the

Texas Deaf/Blind Association;

(E) one speech-impaired person and one

speech-impaired and hearing-impaired person recommended by the

9
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Coalition of Texans with Disabilities;

(F) two representatives of telecommunications

utilities, one representing a nonlocal exchange wutility and one

representing a local exchange carrier, chosen from a list of

candidates provided by the Texas Telephone Association;

(G) two persons, at least one of whom is deaf,

with experience in providing relay services recommended by the

Texas Commission for the Deaf; and

(H) two public members recommended by

organizations representing consumers of telecommunications

services.

(2) The commission shall appoint advisory committee

members based on recommended 1lists of candidates submitted in

accordance with Paragraph (F) of Subdivision (1) of this

subsection.

(3) The advisory committee shall monitor the

establishment, administration, and promotion of the statewide

telecommunications relay access service and advise the commission

in pursuing a service which meets the needs of the hearing-impaired

and speech-impaired in communicating with other users of

telecommunications services.

(4) The terms of office of each member of the advisory

committee shall be two vyears. A member whose term has expired

shall continue to serve until a qualified replacement is appointed.

{5) The members of the advisory committee shall serve

without compensation but shall be entitled to reimbursement at




o ®® N o0 W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

rates established for state employees for travel and per diem

incurred in the performance of their official duties.

(6) The commission shall reimburse members of the

advisory committee in accordance with Subdivision (5) of this

subsection and shall provide clerical and staff support to the

advisory committee, including a secretary to record the committee

meetings.

{7) The commission's costs associated with the

- advisory committee shall be reimbursed from the universal service

fund.

SECTION 6. Subsection (a), Section 98, Public Utility
Regulatory Act (Article 1446¢c, Vernon's Texas Civil Statutes), is
amended to read as follows:

(a) The commission shall adopt and enforce rules requiring
local exchange companies to establish a universal service fund to
assist 1local exchange companies in providing basic local exchange
sefvice at reasonable rates in high cost rural areas, to reimburse
local exchange companies for revenues lost as a result of providing

tel-assistance service under this Act, to reimburse the

telecommunications carrier providing the statewide

telecommunications relay access service for the hearing-impaired

and_speech-impaired as authorized in Section 96A of this Act, and

to reimburse the Texas Department of Human Services and the Public
Utility Commission of Texas for costs incurred in implementing the

provisions of this article.
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Amend MewerrdmERTeierammady . C.S.,H.B. 174, on page 3, line 10, by striking
subsection (d) in 1ts entirety and substltutlng a new subsectlon (d) to
read as follows:

(d) For the purpose of funding the start-up costs of this service
and for the first year Of tne SBrVITeE, the Commission snhall

require that 55% or the funds sha come Lt

Tarriers and that 45% _of the Ffunds shall come from all _other
gglgggmmpnlcatlons utilities. At the end of the first year of the
service, the Commission shall set the appropriate assessments for
the funding of the service by all telecommunications utilities.
In setting the appropriate assessments atter the first year ror
funding of the service, the Commission Shall consiger _ the.
agqgregate calling pattern of the users of the service and all

Other tactors found appropriate and in the public Interest by —tne-
Commission. e Commission Shall Teview the assessments annually

AMENDMENT TO FLOOR AMENDMENT NO.’ BY )erJ{PN—/
|

| and_adjust _the assessments as
\
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AMENDMENT TO

FLOOR AMENDMENT NO. _/ By:

Amend C.S.H.B. 174, SECTION 1, page 3, lines 10-12, by
deleting all of said lines and inserting the following in lieu
thereof: " (d) for the purpose of funding this service, the
commission shall calculate from data provided by the service
provider and the local exchange carriers on a quarterly basis a
percentage of the relay access service messages that originate
and terminate within a local calling area as compared to the
total number of messages of the service by customers and
require that no less than that percentage of such funds shall
come from local exchange carriers. For the first quarter the
service is provided, the commission may estimate the percentage
of funding that shall come from local exchange carriers.”
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LEGISLATIVE BUDGET BOARD

Austin, Texas

FISCAL NOTE
May 16, 1989

T0: Honorable John T. Montford, Chairman In Re: House Bill No. 174,
Committee on State Affairs as engrossed
Senate Chamber By: Cavazos

Austin, Texas
FROM: Jim Oliver, Director
In response to your request for a Fiscal Note on House Bill No. 174, as
engrossed (relating to regulation of telephone operator services) this office
has determined the following:

No fiscal implication to the State or units of local government is
anticipated.

Source: LBB Staff: JO, JWH, AL, CKM

71FHB174ae




. LEGISLATIVE BUDGET BOARD

Austin, Texas

FISCAL NOTE
March 30, 1989

T0: Honorable James E. "Pete" Laney, Chair In Re: House Bill No. 174
Committee on State Affairs By: Cavazos
House of Representatives
Austin, Texas

FROM: Jim Oliver, Director

In response to your request for a Fiscal Note on House Bill No. 174 (relating to
charges for the use of a motel or hotel telephone) this office has determined
the following:

No fiscal implication to the State or units of local government is
anticipated.

Criminal Justice Policy Impact Statement: No change in the sanctions
applicable to adults convicted of felony crimes is anticipated.

Source: LBB Staff: J0O, JWH, AL, PA

71FHB174
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ENROLLED

H.B. No. 174

AN ACT
relating to the provision and regulation of certain
telecommunications services.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Subsection (c), Section 3, Public Utility
Regulatory Act (Article 1446c, Vernon's Texas Civil Statutes), is
amended to read as follows:

(c) The term '"public wutility" or "utility," when used in
this Act, includes any person, corporation, river authority,
cooperative corporation, or any combination thereof, other than a
municipal corporation or a water supply or sewer service
corporation, or their lessees, trustees, and receivers, now or
hereafter owning or operating for compensation in this state
equipment or facilities for:

(1) producing, generating, transmitting, distributing,
selling, or furnishing electricity ("electric utilities"
hereinafter) provided, however, that this definition shall not be
construed to apply to or include a qualifying small power producer
or qualifying cogenerator, as defined in Sections 3(17)(D) and
3(18)(C) of the Federal Power Act, as amended (16 U.S.C. Sections
796(17)(D) and 796(18)(C));

(2)(A) the conveyance, transmission, or reception of
communications over a telephone system as a dominant carrier as

hereinafter defined ("telecommunications utilities" hereinafter);
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H.B. No. 174
provided that no person or corporation not otherwiée a public
utility within the meaning of this Act shall be deemed such solely
because of the furnishing or furnishing and maintenance of a
private system or the manufacture, distribution, installation, = or
maintenance of customer premise communications equipment and
éccessories; and provided further that nothing in this Act shall be
construed to apply to telegraph services, television stations,
radio stations, community antenna television services, or
radio-telephone services that may be authorized under the Public
Mobile Radio Services rules of the Federal Communications
Commission, other than such radio-telephone services provided by
wire-line telephone companies under the Domestic Public Land Mobile
Radio Service and Rural Radio Service rules of the Federal
Communications Commission; and provided further that interexchange
teleéommunications carriers (including resellers of interexchange
telecommunications services), specialized communications ‘common
carriers, other resellers of communications, [ard] other
communications carriers who convey, transmit, or receive
communications in whole or in part over a telephone system, and

providers of operator services as defined in Section 18A(a) of this

Act (except that subscribers to customer-owned pay telephone

service shall not be deemed to be telecommunications utilities) who

are not dominant carriers are also telecommunications utilities,
but the commission's regulatory authority as to them 1is only as
hereinafter defined;

(B) "dominant carrier" when wused in this Act

means (i) a provider of any particular communication service which
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H.B. No. 174
is provided in whole or in part over a telephone system who as to
such service has sufficient market power in a telecommunications
market as determined by the commission to enable such provider to
control prices in a manner adverse to the public interest for such
service 1in such market; and (ii) any provider of local exchange
telephone service within a certificated exchange area as to such
service. A telecommunications market shall be statewide until
January 1, 1985. After this date the commission may, if it
determines that the public interest will be served, establish
separate markets within the state. Prior to January 1, 1985, the
commission shall hold such hearings and require such evidence as is
necessary to carry out the public purpose of this Act and to
determine the need and effect of establishing separate markets.
Any such provider determined to bé a dominant carrier as to a
particular telecommunications service in a market shall not be
presumed to be a dominant carrier of a different telecommunications
service in that market.

(3) The term '"public utility" or "utility" shall not
include any person or corporation not otherwise a public utility
that furnishes the services or commodity described in any paragraph
of this subsection only to itself, its employees, or tenants as an
incident of such employee service or tenancy, when such service or
commodity is not resold to or used by others. The term "electric
utility" shall not include any person or corporation not otherwise
a public utility that owns or operates in this state equipment or
facilities for producing, generating, transmitting, distributing,

selling, or furnishing electric energy to an electric utility, if




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

H.B. No. 174
the equipment or facilities are used primarily for the production
and generation of electric energy for consumption by the person or
corporation.

SECTION 2. Subsection (c¢), Section 18, Public Utility
Regulatory Act (Article 1446c, Vernon's Texas Civil Statutes), is
amended to read as follows:

(c) Except as provided by Section 18A of this Act, the [Fhe]

commission shall only have the following jurisdiction over all
[#nterenehange] telecommuniéations utilities [earriers-{ineiuding
reseiiers---ef-—--interexehange—---teieeemmunieatiens-—--serviees)7
spee:atifed--commuRnicationsS--commMOR--ecarriers---other--resellers-of
eemmunieatiensr—-and—-ether--eemmunieatiens--earriers--whe--eenvey7
transmit7—-er--reeeive--eemmunieatiens--in--wheie-er-in-part-ever—a
teiephene-system] who are not dominant carfiers:

(1) to require registration as provided in Subsection
(d) of this section;

(2) to conduct such investigations as are necessary to
determine the existence, impact, and scope'of competition in the
telecommunications industry, including identifying dominant
carriers and defining the telecommunications market or markets, and
in connection therewith may call and hold hearings, issue subpoenas
to compel the attendance of witnesses and the production of papers
and documents, and make findings of fact and decisions with respect
to administering the provisions of this Act or the rules, orders,
and other actions of the commission;

(3) to require the filing of such reports as the

commission may direct from time to time;
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(4) to fequire the maintenance of statewide average
rates or prices of telecommunications service;

(5) to require that every local exchange area have
access to interexchange telecommunications service, except that an
interexchange telecommunications carrier must be allowed to
discontinue service to a local exéhange area if comparable service
is available in the area and the discontinuance is not contrary to
the public interest. This section does not authorize the
commission to require an interexchange telecommunications carrier
that has not provided services to a local exchange area during the
previous 12 months and that has never provided services to that
same local exchange area for a cumulative period of one year at any
time in the past to initiate services to that local exchange area;
and

(6) to require the quality of interexchange
telecommunications service provided in each exchange to be adequate
to protect the public interest and the interests of customers of
that exchange if the commission determines that service to a local
exchange has deteriorated to the point that long distance service
is not reliable.

SECTION 3. The Public Utility Regulatory Act (Article 1446c,
Vernon's Texas Civil Statutes) is amended by adding Section 18A to
read as follows:

Sec. 18A. (a) In this section "operator service" means any

service using live operator or automated operator functions for the

handling of telephone service such as toll calling via collect,

third number billing, and calling card services. Calls for which
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the called party has arranged to be billed (800 service) shall not

~

be considered operator services.

(b) Prior to the connection of each call the operator

service provider shall:

(1) announce the provider's name; and

(2) gquote, at the caller's request, the rate and any

other fees or surcharges applicable to the call and charged by the

provider.

(c) An operator service provider shall furnish each entity

with which it contracts to provide operator service a sticker,

card, or other form of information approved by the commission for

each telephone that has access to the service and is intended to be

utilized by the public, unless the owner of the telephone has

received approval from the commission for an alternative form of

information. The information must state the provider's name, that

the operator service provider will provide rate information on the

caller's request, that the caller will be informed how to access

the 1local exchange carrier operator on request, and that any

complaint about the service may be made to the provider or the

commission at the designated telephone number. The operator

service provider shall require by contract that the entity

receiving the information display it on or near each of the

telephones that has access to the service and is intended for wuse

by the public.

(d) An operator service provider must, on request, inform

the caller how to access the operator for the 1local exchange

carrier serving the exchange from which the call is made. No
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charge shall be made for this information.

(e) The commission shall adopt rules requiring an operator

service provider to include in its contract with each entity

through which it provides operator service a requirement that “the

telephones subscribed to its services shall allow access to the

iocal exchange carrier operator serving the exchange from which the

call is made and to other telecommunications utilities; but in

order to prevent fraudulent use of its services, an operator

service provider and individual entities through which it provides

operator services may block access if either vbtains a waiver for

this purpose from the commission or the Federal Communications

Commission. The procedure and criteria for obtaining a waiver from

the commission shall be set forth in the commission's rules.

(f) The commission shall promulgate rules consistent with

the requirements of this section and any additional requirements

deemed necessary to protect the public interest by January 1, 1990.

All rules promulgated under this section shall be nondiscriminatory

and designed to promote competition that facilitates consumer

choice.

(g) The commission may investigate a complaint that it

receives concerning operator services. If the commission

determines that an operator service provider has violated or is

about to wviolate this section, the commission may, upon proper

notice and evidentiary hearing, take action to stop, <correct, or

prevent the violation.

(h) This section applies only to a telecommunications

utility that is not a dominant carrier. The commission is granted
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all necessary power and authority under this Act to promulgate

rules and establish procedures for the purposes of enforcing and

implementing this section.

SECTION 4. Article XIII, Public Utility Regulatory "Act
(Article 1446¢c, Vernon's Texas Civil Statutes), is amended by
adding Section 93B to read as follows:

Sec. 93B. The amount a hotel or motel charges for a local

telephone call, a credit card telephone call, a collect telephone

call, or any other local telephone call for which assistance from

the hotel or motel operator is not required may not exceed 50

cents.

SECTION 5. The Public Utility Regulatory Act (Article 1l446c,
Vernon's Texas Civil Statutes) is amended by adding Section 96A to
read as follows: -

Sec. 96A. (a) The commission shall adopt and enforce rules

establishing a statewide telecommunications relay access service

for the hearing-impaired and speech-impaired using specialized

communications equipment such as telecommunications devices for the

deaf (TDD) and operator translations. The purpose of this section

is to provide for the uniform and coordinated provision of the

service on a statewide basis by one telecommunications carrier.

(b) On or before January 1, 1990, the commission shall adopt

rules establishing a statewide telecommunications relay access

service for the hearing-impaired and speech-impaired with the

following provisions:

(1) the service shall provide the hearing-impaired and

speech-impaired with access. to the telecommunications network in
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Texas equal to that provided other customers;

(2) the service shall begin on or before September 1,

(3) the service shall consist of the following:

(A) switching and transmission of the call;

(B) verbal and print translations by either live

or automated means between hearing-impaired and speech-impaired

individuals who use TDD equipment or similar automated devices and

others who do not have such equipment; and

(C) other service enhancements proposed by the

carrier and approved by the commission;

(4) the calling or called party shall bear no charge

for calls originating and terminating within the same local calling

area;

(5) the calling or called party shall bear one-half of

the total charges established by contract with the commission for

intrastate interexchange calls;

(6) as specified in its contract with the commission,

charges related to providing the service which are not borne by a

'calling or called party pursuant to Subdivisions (4) and (5) of

this subsection shall be funded from the universal service fund;

(7) local exchange carriers shall not impose

interexchange carrier access charges on calls which make use of

this service and which originate and terminate in the same local

calling area;

(8) local exchange carriers shall provide billing and

collection services in support of this service at just and
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reasonable rates; and

(9) if the commission orders a local exchange company

to provide for a trial telecommunications relay access service for

the hearing-impaired or speech-impaired, all pertinent costs and

design information from this trial shall be available to the

general public.

(c) The commission shall allow telecommunications utilities

to recover their universal service fund assessment related to this

service through a surcharge which the utility may add to its

customers' bills. The commission shall specify how the amount of

the surcharge is to be determined by each utility. If a wutility

chooses to impose the surcharge, the bill shall list the surcharge

as_the "universal service fund surcharge."

(d) For the purpose of funding the start-up costs of this

service and for the first year of the service, the commission shall

require that 55 percent of the funds shall come from local exchange

carriers and that 45 percent of the funds shall come from all other

telecommunications utilities. At the end of the first year of the

service, the commission shall set the appropriate assessments for

the funding of the service by all telecommunications utilities. 1In

setting the appropriate assessments after the first year for

funding of the service, the commission shall consider the aggregate

calling pattern of the users of the service and all other factors

found appropriate and in the public interest by the commission.

The commission shall review the assessments annually and adjust the

assessments as found appropriate hereunder.

(e) On or before April 1, 1990, the commission shall select

10
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the telecommunications carrier which will provide the statewide

telecommunications relay access service for the hearing-impaired

and speech-impaired. In awarding the contract for this service,

the commission shall make a written award of the contract to the

offerer whose proposal is the most advantageous to the state,

considering price, the interests of the hearing-impaired and

speech-impaired community in having access to a high quality and

technologically advanced telecommunications system, and all other

factors listed in the commission's request for proposals. The

commission shall consider each proposal in a manner that does not

disclose the contents of the proposal to competing offerers. The

commission's evaluation of the proposals shall include:

(1) charges for the service;

(2) service enhancements proposed by the offerers;

(3) technological sophistication of the network

proposed by the offerers; and

(4) the proposed commencement date for the service.

(£) The telecommunications carrier providing the service

shall be compensated for providing such service at rates, terms,

and conditions established in its contract with the commission.

This compensation may include a return on the investment reqguired

to provide the service and compensation for unbillable and

uncollectible calls placed through the service, provided that

compensation for unbillable and wuncollectible calls shall be

subject to a reasonable limitation as determined by the commission.

(g) On or before September 15, 1989, the commission shall

appoint an advisory committee to assist the commission in

11
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administering this section.

(1) The advisory committee shall be composed of:

(A) two deaf persons recommended by the Texas

Association of the Deaf;

(B) one hearing-impaired person recommended by

Self-Help for the Hard of Hearing;

(C) one hearing-impaired person recommended by

the American Association of Retired Persons;

(D) one deaf and blind person recommended by the

Texas Deaf/Blind Association;

(E) one speech-impaired person and one

speech-impaired and hearing-impaired person recommended by the

Coalition of Texans with Disabilities;

(F) two representatives of telecommunications

utilities, one representing a nonlocal exchange utility and one

representing a local exchange carrier, chosen from a list of

candidates provided by the Texas Telephone Association;

(G) two persons, at least one of whom is deaf,

with experience in providing relay services recommended by the

Texas Commission for the Deaf; and

(H) two public members recommended by

organizations representing consumers of telecommunications

services.

(2) The commission shall appoint advisory committee

members based on recommended lists of candidates submitted in

accordance with Paragraph (F) of Subdivision (1) of this

subsection.

12
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(3) The advisory committee shall monitor the

establishment, administration, and promotion of the statewide

telecommunications relay access service and advise the commission

in pursuing a service which meets the needs of the hearing-impaired

and speech-impaired in communicating , with other wusers of

telecommunications services.

(4) The terms of office of each member of the advisory

committee shall be two years. A member whose term has expired

shall continue to serve until a qualified replacement is appointed.

(5) The members of the advisory committee shall serve

without compensation but shall be entitled to reimbursement at

rates established for state employees for travel and per diem

incurred in the performance of their official duties.

(6) The commission shall reimburse members of the

advisory committee in accordance with Subdivision (5) of this

subsection and shall provide clerical and staff support to the

advisory committee, including a secretary to record the committee
'meetings.
(7) The commission's costs associated with the

advisory committee shall be reimbursed from the universal service

fund.
SECTION 6. Subsection (a), Section 98, Public Utility
Regulatory Act (Articie 1446¢c, Vernon's Texas Civil Statutes), is
amended to read as follows:
(a) The commission shall adopt and enforce rules requiring
local exchange companies to establish a universal service fund to

assist local exchange companies in providing basic local exchange
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service at reasonable rates in high cost rural areas, to reimburse
local exchange companies for revenues lost as a result of providing

tel-assistance service under this Act, to reimburse the

telecommunications carrier providing the statewide

telecommunications relay access service for the hearing-impaired

and speech-impaired as authorized in Section 96A of this Act, and

to reimburse the Texas Department of Human Services and the Public
Utility Commission of Texas for costs incurred in implementing the
provisions of this article. |

SECTION 7. This Act takes effect September 1, 1989.

SECTION 8. The importance of this legislation and the
crowded condition of the calendars in both houses create an
emergency and an imperative public necessity that the
constitutional rule requiring bills to be read on three several

days in each house be suspended, and this rule is hereby suspended.
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President of the Senate Speaker of the House

I certify that H.B. No. 174 was passed by the House on
May 11, 1989, by a non-record voteé; and that the House concurred in
Senate amendments to H.B. No. 174 on May 25, 1989, by a non-record

vote.

Chief Clerk of the House

I certify that H.B. No. 174 was passed by the Senate, with

amendments, on May 23, 1989, by a viva-voce vote.

Secretary of the Senate

APPROVED:

Date

Governor
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President of the Senate Speaker of the House
-
I certify that H.B. No. [;E? was passed by the House on
(1)

Doy L/ g
o/ dAy , 1989, by a non-record vote;
/(2) —

and that the House concurred in Senate amendments to H.B. No. 1;22
"—l/ L

on f?%?éé{” (;ZfD , 1989, by a non-record vote.
7"

)

Chief Clerk of the House

**** Preparation: 'A;CT64;

o

I certify that H.B. No. ZZ% was passed by the Senate, with
EYI

amendments, on WM 4155 , 1989, by a

o
viva-voce vote.

Secretary of the Senate

APPROVED:

Date

Governor

**** Preparation: 'A;CT15;
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